The Rest of Their Lives

Life without Parole for Child Offenders in the Unit ed States

Amnesty International
Human Rights Watch




Copyright © 2005 Human Rights Watch/Amnesty |ntiemel
All rights reserved.

Printed in the United States of America

ISBN: 1564323358

Cover photos: © 2005 Private

Cover design by Rafael Jimenez

Human Rights Watch

350 Fifth Avenue, 34th floor

New York, NY 10118-3299 USA

Tel: 1-(212) 290-4700, Fax: 1-(212) 736-1300
hrwnyc@hrw.org

1630 Connecticut Avenue, N.W., Suite 500
Washington, DC 20009 USA

Tel:1-(202) 612-4321, Fax:1-(202) 612-4333
hrwdc@hrw.org

2nd Floor, 2-12 Pentonville Road

London N1 9HF, UK

Tel: 44 20 7713 1995, Fax: 44 20 7713 1800
hrwuk@hrw.org

Rue Van Campenhout 15,

1000 Brussels, Belgium

Tel: 32 (2) 732-2009, Fax: 32 (2) 732-0471
hrwatcheu@skynet.be

8 rue des Vieux-Grenadiers

1205 Geneva

Tel: +41 22 320 55 90, Fax: +41 22 32055 11
hrwgva@hrw.org

Web Site Address: http://www.hrw.org

Listserv address: To receive Human Rights Watshreleases by email, subscribe to the HRW neesy |aftyour
choice by visiting http://hrw.org/act/subscribe-stdi/'subscribe.htm



Human Rights Watch is dedicated to protecting tharhtights of people around the world.

We stand with victims and activists to prevenirdisation, to uphold political freedom, to protect
people from inhumane conduct in wartime, and to bring offenders to justice.

We investigate and expose human rights violations anbussdsaccountable.

We challenge governments and those who hold poemd ibusive practices and respect
international human rights law.

We enlist the public and the international community to support the cause of human rights for all.

HUMAN RIGHTS WATCH

Human Rights Watch conducts regular, systematic iniestighhuman rights abuses in some
seventy countries around the world. Our reputation fdy tirekable disclosures has made us an
essential source of information for those concerned witinhughts. We address the human

rights practices of governments of all political stripes, of all geopolitical alignments, andcof all ethn
and religious persuasions. Human Rights Watch defeddsfedeéhought and expression, due
process and equal protection of the law, andrawsgoivil society; we document and denounce
murders, disappearances, torture, arbitrary imprisonment, discrimination, and other abuses of
internationally recognized human rights. Our goal iskgtatrnments accountable if they

transgress the rights of their people.

Human Rights Watch began in 1978 with the founding of its Europe and Central Asia division (then
known as Helsinki Watch). Today, it also includes divasnering Africa, the Americas, Asia, and

the Middle East. In addition, it includes three themaistdis’ on arms, children’s rights, and

women'’s rights. It maintains offices in Berlin, Brussels, Geneva, London, Los Angeles, Moscow,
New York, San Francisco, Tashkent, Toronto, and Washidgtoan Rights Watch is an

independent, nongovernmental organization, supported by contributions from private individuals
and foundations worldwide. It accepts no government filirets]y or indirectly.

The staff includes Kenneth Roth, Executive Director; Allison Adoradio, Operations Director;
Michele Alexander, Development and Outreach Director; Carroll Bogert, Associate Director;
Widney Brown, Deputy Program Director; Peggy Hitkbal Advocacy Director; lain Levine,
Program Director; Dinah PoKempner, General Counsel; James Ross, G@ridviser; Joseph
Saunders, Deputy Program Director; and Wilder Tayldrahdd?olicy Director.

The division directors of Human Rights Watch axé Bdams, Asia; Joseph Amon, HIV/AIDS
and Human Rights; Holly Cartner, Europe and Central Asia; Richard Dicker, International Justice;



Jamie Fellner, United States; Bill Frelick, Refugeast @anesan, Business and Human Rights;

Steve Goose, Arms; LaShawn R. Jefferson, Women'’s Rights; Scott Long, Lesbian, Gay Bisexual and
Transgender Rights; Peter Takirambudde, Africa; JoséWiNkgnco, Americas; Lois Whitman,

Children’s Rights; and Sarah Leah Whitson, Middle East and North Africa.

The advocacy directors of Human Rights Watch are Stevea@ralwsdon; Loubna Freih,
Geneva; Lotte Leicht, Brussels; and Tom Malinowski, gtashin

The members of the board of directors are Jane Olson Jaimas, F. Hoge, Jr., Vice-Chair; Sid
Sheinberg, Vice-Chair; John J. Studzinski, Vice-Claédbou El Fadl, Lisa Anderson, Lloyd
Axworthy, David M. Brown, Dorothy Cullman, Edith Everettathan F. Fanton (chair, 1998-

2003), Michael E. Gellert, Richard J. Goldstone, Vartan Gregorian, Stephen L. Kass, Wendy Keys,
Robert Kissane, Bruce Klatsky, Joanne Leedom-Ackerstalallonan, Kati Marton, Lore Harp
McGovern, Barry Meyer, Joel Motley, Samuel K. Murumba, Peter Osnos, Kathleen Peratis,
Catherine Powell, Sigrid Rausing, Victoria Riskin, Rgam Orville Schell, Domna Stanton,

Shibley Telhami.

Emeritus board members are Roland Algrant, Robert L.d8e(fstunding Chair 1978-1997),
William D. Carmichael, Adrian W. DeWind, Alice H. Henkin, Bruce Rabb, Gary Sick, and Malcolm
B. Smith.

AMNESTY INTERNATIONAL

Amnesty International is a worldwide movement of peopleam@aign for internationally
recognized human rights to be respected and protected.

Amnesty International’s vision is of a world in which eeesgipenjoys all of the human rights
enshrined in the Universal Declaration of Human Rightstlaer international human rights
standards.

In pursuit of this vision, Amnesty International’s mission is to undertake research and action
focused on preventing and ending grave abuses of thearigiysical and mental integrity,
freedom of conscience and expression, and freedom feomidestion, within the context of its
work to promote all human rights.

Amnesty International is independent of any government, political ideology, economic interest or
religion. It does not support or oppose any government or political system, nsugpest ior

oppose the views of the victims whose rights it seeksdotplois concerned solely with the

impartial protection of human rights.



Amnesty International is a democratic, self-governing movement with more than 1.8 million
members and supporters in over 150 countries and territories in every region of the world. It is
funded largely by its worldwide membership and publicahsnat



Acknowledgements

This report is the first joint report by Human Rights Waidienesty International on human rights
violations in the United States.

We would like to thank all of the child offenders, theirtsastiblings, and friends who shared their
experiences with us for this report. We would like hé tha personnel from state correctional
departments across the country, but especially tokamsas, California, Colorado, lowa, lllinois,
Massachusetts, and Pennsylvania, who contributedpgkegreoe and views to this report. We would
also like to acknowledge the victims and their family msewiiese lives were taken or deeply harmed
by the crimes committed by the youth offenders featured repbrt.

Alison Parker, senior researcher in the U.S. program of lRighés Watch researched and wrote this
report. David Berger, attorney with the law firm of O’'Mgl@&eveyers, was Amnesty International’s
researcher for this report.

The full report was edited by Amnesty International stafibers in the US, at its International
Secretariat in London, and by Derek Douglas, cou@®eteny & Myers. (Amnesty International
has a policy of not naming individual members of stafhegislgofor researching and producing
reports.) Human Rights Watch, Jamie Fellner, diret¢har OfS. program at Human Rights Watch, was
the project director and principal editor; James Rass,legal advisor; Joseph Saunders, deputy
program director; and Michael Bochenek, deputy dioét¢har Children’s Rights Division also edited
the report. Also at Human Rights Watch, Paul Jacobs, dranPAssociate, and Keramet Reiter, U.S.
Program Associate, provided invaluable research dodtjmo assistance. Layout and production were
coordinated by Andrea Holley and Keramet Reiter. Shaffretsty International USA provided
additional project direction and editing.

A special thanks goes to Deborah Labelle, directa dfivienile Life without Parole Initiative in
Michigan, for her tireless advocacy, intelligent guidawicesion.

A special thanks also goes to the law firm of O’Melveny ansl Miitich provided pro bono legal
counsel and analysis central to the creation of this report.

Human Rights Watch and Amnesty International also wigmtothe correctional officials in thirty-
nine states and the federal government for the data amshabitiformation they contributed to this
report. In addition, Deborah Labelle, director, and Ahitigp®, research coordinator of the Juvenile
Life without Parole Initiative in Ann Arbor, Michiganypled us with much needed data on the
populations of child offenders serving life without theilgbty of parole in numerous states, for which
we are very grateful.



The following interns at Human Rights Watch worked on ploig:ri#laura Dundon, Solmaz Firoz,

Rohini Gupta, Miranda Johnson, and Shayna Parekh.ldlaépinterns at O’Melveny and Myers

worked on this report: Patrick McMullen, Candance Jackson, Rebecca Ingber, Sam Walsh, Anuj Gupta,
David Harris, Eric Haren and Brandi Davis. MeredithrPatie Kirsten Christiansen were statistical
consultants for this report. The Chicago Committee for iRigats Watch also provided invaluable
research assistance, and Connie de la Vega, Mark HumAmwiig€klhan, Robert Schwartz, and

Laurence Steinberg were very helpful advisors durirggearch. Human Rights Watch would also like

to thank Peter Lewis, The Joyce Foundation, and theSopety Institute, all of whom generously

support our work in the United States.

It is impossible to do justice to the wealth of informatiomnaulated during research for this report
without creating a far too lengthy document. Yet, becayseitheffenders we have been in touch
with for this report are for the most part “hidden” from gleneral public, we have placed some of the
letters received from them, photos, audio clips of podidhsir interviews, and important court cases
and briefs on both Human Rights Watch’s and Amnesty Idpah&iSA’'s websites. They can be
found at http://www.hrw.org and http://www.aiusa.org.






Table of Contents

T 1 ] = P
| d=Toto o T a L= T Fo Ui [0 1SS
To the President of the UNIted STAtES.......ccoiii i e e e e e e e e e e e e e e e
TO the UNItEd STatES CONGIESS. .. oot i i ittt e e e e e e e e e e e e e e e e e e et et eeeeetseesbtabsbeeeeesnessnennnnns
To the Attorney General of the United SETAteS ........ccoovuiiiiiii i e
TO UNIEA STATES ATIOIMEBY'S ... ettt s s e o e oo e e e e e e e e e e e e e e eeeeeeeteeessaabeeeeeeeeeesnennnennes
To State and Federal JUAQES ..... ..o ee e e e e e e e e ee e e e e e e e e e e e 8
LI TS = LS 01 =] o T ] PP
TO STALE LEGISIALONS. ... .ttt ettt e e e e e e e e e e e s bbbttt et e et e e e e e easntbbbeneeeaeaaeeaeaaaann
LI TS = LS o (0 1T T o1 {0 Y
To State Criminal and JUVENIIE COUIt JUAQES ........uuuuiiiiiiiiiieeae ettt e e e e e e e e e et e e e e e e e e e e e e e saeneeeees,
TO DEIENSE ALLOINEYS ... eeeiiiieee ettt ettt e e e e oo e oo oot th ettt e e e e e e e e e e e s e e aa bbb be e e e e e e e aaaeeaeeaaaannnsbbeaaeeeaeaeaannnsnnenes
To State and Federal Officials Who Fund and Administer Corrections Programs...............cceeeeeeeeeennnnns 10
Case StUAY: PeEI A........eeeeiiie e ceeeeeeecmes et e e s sttt e e e e s s s smmmmmmmeeenseeeesessssssessssssseesssnssmmnannnmnes L1
1. Background: YOULN ON Trial........ouuuiiiiii e e e e e e et e e e e e e e e et e e e e e e e e e ee st e eeeeeennnns
Juvenile Justice Trends iN the UNItEA STALES ..........uuiiiiiiiiiiaii e e e e e e e e e re e eeeaeeas
Yo [ I =T o) O 71 o [T o P URSPTSRS
Case Study: SAMANTNEA L. ......cccoiiiieeiieceeeeee e e e eesscmmmees e e e e s nnaae e e entreeeeesamnnes 23.
IV. Sentencing of Youth to Life WIthOUL ParOle ..........coooiiiiiiiiii e
Yo [ O g [T (o [T =T o [T RPN
CaSE STUAY: STACEY T . ..eeiiiiiiiiiiiii ettt e e s eeeesmmmnees e e e e e s e sbbee s sbbe e e e e e s sneennnmnns 29
Historical Trends in Sentencing to Life WithOUt ParOle..............uuuiiiiiiiiiiiiie e :
State Variation in the Use of Life WIithOUt Parole ..o,
= Lo =P
Case Study: Emily F... SRR £
V. The Difference between YOuth and AQUILS ..........uuuuiiiiiiiiie e
The Difference According t0 PSYCNOIOQY .......ovuiiiiiiiiiiiiiiiiiiiiiss e e ettt e e eenrrrnnnnas
The Difference ACCOrding t0 NEUIOSCIENCE ... .uuiiiiii i i ettt a e e e e e e e e e e aaaaaaaaaeaeaens.

Case StUAY: AIEXIS V. ...t cccccccmme et e e e e e e e e e e e s s meesesesesssssesseesessessssssssneeessssmmmnnmnnnn DO

VI. Life Without Parole in AQUIE PrISON............ ettt e e e e e e e e e e e e e e e e e e e e e e annnns
Adjusting to Life iN AQUIE PIiSON .....uuiiii e e e e e e e e e e e e e e e et aeaaaaaaaeeaeeeaeeeees
The Reality Of the SENTENCE .........iiiiiiieeee ettt e e e e e e e e e e e e e eaeeens,

Case StUAY: DEAN F.........oiiiiiiiies emmcmmmmmmms s ttea e e s sntteeeeesans st eensmmmsnansseeeessnssseessnssseeesssssnnnnnnnnns DD
== LT To AN g o = PRSPPI
Isolation, Loneliness, and HOPEIESSNESS. .....couuuiueiiiiiiiiiiiie e 61
Incarceration aloNgGSIAE AGUITS..........u e e e e e e e e e e e e e e e e e e e e e e e aaaaaas
Access to Education and VOcCational PrOQIramMS ..........uuuuuuuuuririiiiiiiassesee e e e e e e eeeeeseeeeeeeeseessssssssnsssnsnn e
CaSE STUAY: TTEY J. ..uieieiiee it s 44441ttt e e e s anstae e e e s smmnnnnnsmms s sssseeeesssseessssnssseessmmmmnnnnnnss [ O
[V 4T0] =T o (o] PP PP PP PP PPPPPPPPPPPPTPP
T L || PP



Y (UL I AN o T LY== T o - o= P 76
Potential for RENADITTATION...........iiiiii e e s e e e e e e e e e e e e e e e eeeeeeesaeeeeeeeeeeeeesssssnnsnnnnns
Case Study: TIMOLNY C........ovviii s commmmmmmmmn e e e e sntaeeeeaaassss s smmmmmneensseeeeesnsssesassssneeeessnsssnnannnn OO

VII. Life WItROUL Parole UNAEI U.S. LAW........iiiiiiii i ee e e e e e et e et e et e s e s et e e s e e s e ran e eansas

] r= (S Ir= (g To I t=To [T = 1IN =

AV F= g e Fo o] g ST o] (T o [o = PO T TP PPPPRRRTRT
CASE SHUAY: JOSE A. .ottt e ettt e sttt e sttt e e st semmeeeammea st e e e s see e e et e e snbee e enssenmmnnnnnns 92

VIII. Just Sentences for Youth: International Human REGW .............cccooeviiiiiiii, 94
International HUMAaN RIGNTS LAW .....uuuuuiiiiiiiiiiie ettt s s s e e e e e e e e e e e e e e e e e e aaeeaaeeaeeeaeeeens
Case STUAY: TTOY L. .ceeiiiiieeeee et o st e e s s snsseeesesasnssessnsmmmnnnssssessssssssssesssssesessssnsssmnsasnnns dOL
PractiCeS Of Other COUNIIES ... ...ttt e e e e e e e et e e e e e e e e e e e e nee e e e e s s annnnrnnnees
Case Study: KeVIN C. ....ooiiiiiiiii i ceceeeeee e ssiciiivneeee e e e e e e e e s smmmmmmmssssssssssssssseesssnnsnssssssssnnnnnns o b0

IX. Conclusion: Life without Parole and the Purposesmin@fiPunishment................ccccceeeeee. 111.
Appendix A: Note 0N ReSEAICH MELNOTUS ..........oiiiiiiiiiiiiiiiiii e e e e et et ettt ee e e e e eaeea bbb e aerbaenaanes
Appendix B: Note on StatiStiCal METNOUS ..........uuuuiiiiiiiiiiie s a e as
Appendix C: Sample Letter Soliciting Data from Statec@amed Department...............eeveveenees. 121,
Appendix D: State Population Data Table............ooiiiiiiiiiiiiiiiiirrs et e e e e e eeee e arrrraane

Appendix E: Letters from Five Youth Offenders Senifiegalithout Parole Sentences
IN TNE UNITEA STALES ... .ttt e oottt ettt e e e e e e e e e s e e s bbb bbb et et e as s e e nnant bbb e e e e eaeaeaaeaanns



[. Summary

I'm a former cop. I'm a true believer in law and order. But my son was a child when this happened. |
wasn’t thinking like an adult, and he wasn’t an adslit thathbe law can treat him as if he

is one?

—Frank C., father of youth offender sentenced to life wiplaoolke, October 22, 2004

Children can and do commit terrible crimes. When thdyegisHould be held
accountable, but in a manner that reflects their spea@tycéy rehabilitation.
However, in the United States the punishment is all toanoftdifferent from that
given to adults.

In civil matters, state and federal laws recognize the ritynaatd irresponsibility of
children. For example, they typically establishexighg¢he minimum age to get
married without parental consent, to vote, to sign cantoatd serve on a jury. Yet in
forty-two states and under federal law, the commissiaeedas crime by children
under eighteen—indeed in some states children as ytemg-transforms them
instantly into adults for criminal justice purpogakir€n who are too young to buy
cigarettes legally, boys who may not have startedacaétair, kids who still have
stuffed animals on their beds, are tried as adults, anddfeshreceive adult prison
sentences, including life without parole (LWOP).

This report is the first ever national analysis of lifeutplanole sentences for children.
Human Rights Watch and Amnesty International haveeafisddkiat there are
currently at least 2,225 people incarcerated in the Staitesl who have been
sentenced to spend the rest of their lives in prisonrfa@sctiney committed as
children. In the United States, departments of corredaonot maintain publicly
accessible and accurate statistics about child ofiendessrated in adult prisons, and
there is no national depository of these data. Theredonesres able to collect data on
individuals sentenced to life without parole for crimgstmemitted as children only
by requesting that it be specially produced for us by edsltetagetions department.

The public may believe that children who receive lifeutvithimle sentences are
“super-predators” with long records of vicious crimdact, an estimated 59 percent
received the sentence for their first-ever criminalctionviSixteen percent were
between thirteen and fifteen years old at the time theyitéeartheir crimes. While the
vast majority were convicted of murder, an estimatedc2@tpsere convicted of
felony murder in which the teen participated in a robbboyglary during which a co-
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participant committed murder, without the knowledge ot mt¢he teen. Racial
disparities are marked. Nationwide, the estimatedwdiielablack youth receive life
without parole sentences (6.6 per 10,000) is ten timestiyagetiee rate for white
youth (0.6 per 10,000).

Our research shows significant differences among éistiie use of life without
parole sentences for children. For example, Virginiaidoa) and Michigan have rates
that are three to seven-and-a-half times higher thanitimalraverage of 1.77 per
100,000 children nationwide. At the other end of the spedtaw Jersey and Utah
permit life without parole for children but have no chihdérs currently serving the
sentence. Alaska, Kansas, Kentucky, Maine, New Mexicgphe West Virginia, and
the District of Columbia all prohibit the sentence fathyoffenders. In May of 2005,
Texas changed its law to allow individuals found guiltapita éelony (including
those below the age of eighteen) to be sentenced tdlifet warole. However, we
could not definitively interpret this legislation, naidoma include data from Texas in
this report, because the law went into effect on Septer@b8b1meaning it had not
yet been applied or interpreted by the courts of Texashahespbrt went to press.

Before 1980, life without parole was rarely imposed onrchildeenumber of child
offenders who received the sentence each year begarase imctiee late 1980s,
reaching 50 in 1989. It peaked in 1996 at 152 and themndoeggmoff; in 2003, 54
child offenders entered prison with the sentencetaBes save by no means
abandoned the use of life without parole for child offeridersstimated rate at which
the sentence is imposed on children nationwide remigiast dhree times higher today
than it was fifteen years ago. In fact, the proportion df gfehders convicted of
murder who receive life without parole has been ingeasggesting a tendency
among states to punish them with increasing severigxdaaple, in 1990 there were
2,234 youth convicted of murder in the United Stategr2eéhpof whom were
sentenced to life without parole. Ten years later, int®odmber of youth murderers
had dropped to 1,006, but 9.1 percent were sentencedwithitiut parole.

In addition, in eleven out of the seventeen years bet@g&®and 2001, youth
convicted of murder in the United States wendikely to enter prison with a life
without parole sentence than adult murder offenders. Eeannglconsider murder
offenders sentenced to either life without parole or sieatibnces, in four of those
seventeen years, youth waeoedikely than adults to receive one of those two most
punitive sentences.

THE REST OF THEIR LIVES 2



Such harsh treatment for youth offenders cannot beggutiréghe most fundamental
tenets of human rights law. International standardsizetat children, a particularly
vulnerable group, are entitled to special care andiprotestause they are still
developing physically, mentally, and emotionally &tatequired to offer a range of
alternatives to institutionalization. The imprisonnfenthild should always be a
measure of last resort, focused on the child’s rehahiligatd for the shortest suitable
period of time. While incarceration may be proper fti goavicted of very serious
crimes such as murder, this report argues that a sentédacgitbfdut the possibility of
parole is never appropriate for youth offenders.

The dramatic increase in the imposition of life withoullepsentences on child
offenders in the United States is, at least in part,euense of widespread changes in
U.S. criminal justice policies that gathered momentuenlastiidecades of the
twentieth century. Responding to increases in crime Endgeae political advantages
of promoting tough law and order policies, state and fiedgskdtors steadily increased
the length of prison sentences for different crimes aaddegthe types of offenders
facing prison sentences. They also promoted adult triziddmffenders by lowering
the minimum age for criminal court jurisdiction, authgraitomatic transfers from
juvenile to adult courts, and increasing the authoptgsdcutors to file charges
against children directly in criminal court rather tteereg@ding in the juvenile justice
system. The United States thus abandoned its commitragmieaile justice system
and the youth rehabilitation principles embedded in it.

“Adult time for adult crime” may be a catchy phrase, bueittsed poor understanding
of criminal justice principles. If the punishment is tbdicrime, both the nature of the
offense and the culpability or moral responsibility offiéreder must be taken into
account. As the U.S. Supreme Court has repeatedlyzestaipel blameworthiness of
children cannot be equated with that of adults, even veyecothmit the same crime.
Most recently, iRoper v. SimmorZ005, the Court ruled that the execution of child
offenders was unconstitutional, finding that juvearée’scategorically less culpable”
than adult criminals. The ruling noted that juveniles Etkeéh-formed” identities of
adults, are susceptible to “immature and irresporsitaleidr,” and vulnerable to
“negative influences and outside pressures.” Neursssikave recently identified
anatomical bases for these differences between juvehddslts establishing the
behavioral significance of the less developed braini@rchi

Life without parole sentences for child offenders—nup#rere is no possibility of
release during the prisoner’s lifetime—effectively ttegamell-established principle of
criminal justice that children are less culpable thasfadaiimes they commit. As the
father of a teen offender serving life without parolegabmit to us: “I'm a former
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cop. I'm a true believer in law and order. But my son wasahahilthis happened.

He wasn’t thinking like an adult, and he wasn’t an adhtiw is it that the law can
treat him as if he is oneThe anguish and anger of a victim’s family and friegds ma
well be the same whether a murder is committed by a chiladoidtaBut justice
requires a sentence commensurate with both the natueecofite and the culpability
of the offender.

Three Young Child Offenders
P

From left to right, Tina B. was fifteen in this photo and sixteen when she committed her
crime; Billy L. was thirteen in this photo and fourteen when he committed his crime;
Justin |. was fourteen in this photo and fifteen when he committed his crime.

All photographs: © 2005 Private.

For supporters of life without parole sentences, the umityaff child offenders is not
a good enough reason to abolish the sentence. They drtheepghaishment also
serves to deter future crime. But does youth deterrerally dctppen? Research has
failed to show that the threat of adult punishment detdeseelas from crime. This is
not surprising, given the well-documented limitedesbditchildren, including
teenagers, to anticipate the consequences of thes aatiorationally assess their
options. Few adolescents are likely to be able to grase thignificance of a life
sentence. One twenty-nine-year-old woman servingHdetvparole told a researcher
for this report that when she was sentenced, at the ageeuf: sixt

| didn’t understand “life without” . . . [that] to have “lifdewut,” you
were locked down forever. You know it really dawned on me whe
[after several years in prison, a journalist] came andskediene,
“Do you realize that you're gonna be in prison for thefresuplife?”
And | said, “Do you really think that?” You know. . . and likeas

! Human Rights Watch telephone interview with Frank C., Colorado, October 22, 2004.
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“For the rest of my life? Do you think that God will leavenrpggon
for the rest of my life2”

Virtually all countries in the world reject the punishnfidife without parole for child
offenders. At least 132 countries reject life withouegdarcchild offenders in
domestic law or practice. And all countries except ttezl$tates and Somalia have
ratified the Convention on the Rights of the Child, whidltiélydorbids “life
imprisonment without possibility of release” for “offsrmmitted by persons below
eighteen years of age.” Of the 154 countries for whicarHRights Watch was able to
obtain data, only three currently have people servinghibeit parole for crimes they
committed as children, and it appears that those fourieswombined have only
about a dozen such cases.

Sentencing children as adults means they may wellisatewpile they are still under
eighteen. One third of the youth offenders now senengitliout parole entered
prison while they were still children, in violation efnational human rights standards
that prohibit the incarceration of children with adulistrdgjardless of the precise age
at which they entered prison, all have faced the sam@neraditthe older adults with
whom they live: gangs, sexual predators, extortionpkemd®i They also confront
special hardships inherent in their sentence. Althaugl teke time to fully register in
a child’s mind, the sentence sends an unequivocal meskéde=tothat they are
banished from society forever. Youth are told that tHedienin prison and are left to
wrestle with the anger and emotional turmoil of comingptowgth that fact. They are
denied educational, vocational, and other programsetotheir minds and skills
because access to those programs is typically restqcisoners who will someday be
released, and for whom rehabilitation therefore reangoed. Not surprisingly, child
offenders sentenced to life without parole believe fBastktiety has thrown them
away. As one young man told a researcher for this report, “Seems like. . .since we’re
sentenced to life in prison, society says, ‘Well, wd hekn up, they are disposed of,
removed.?

U.S. federal and state governments have the respon$igiigyring community safety.
But government is also responsible for ensuring ttieg jissserved when a person is

2 Human Rights Watch interview with Cheryl J., McPherson Unit, Newport, Arkansas, June 24, 2004
(pseudonym). Throughout this report, as indicated, prisoners’ names have been concealed through the use of
pseudonyms in order to protect their security and privacy. Everyone interviewed for this report was age
eighteen or older at the time of the interview.

® Human Rights Watch interview with Javier M., Colorado State Penitentiary, Cafion City, Colorado, July 26,
2004 (pseudonym).
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tried, convicted, and sentenced. The terrible crimesttedrioyi children can ruin lives,
causing injury and death to the victims and grief to thdiegaand friends. Sentencing
must reflect the seriousness of the crime, but it also knsiverige that culpability
can be substantially diminished by reason of the youthnaaiiity of the

perpetrator. Child offenders should be given the pibgsibfreedom one day, when
they have matured and demonstrated their remorse anty ¢apezhabilitation.

Note: In keeping with international human rights stasydardughout this report we
use the terms “child” and “children” to refer to personsruhé age of eighteen.
Unless otherwise indicated, all references to youthcedtdeminors, and juveniles
also refer to persons under the age of eighteen.
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Il. Recommendations

To the President of the United States

% Propose and urge Congress to enact legislation abdtistsagtence of life
without parole for children convicted of federal crimes.

¥ Submit the Convention on the Rights of the Child to the &€h&teSor its
consent to ratification without reservation.

To the United States Congress

% Abolish the sentence of life without parole for childrevicted of federal
crimes. Enable current child offenders serving life Wwithonie to have their
cases reviewed by a court for reassessment and re-seiot@rsémjenagith
the possibility of parole.

¥ Consent (in the Senate) to ratification of the Convemtitredrights of the
Child without reservation.

¥ Increase funding to states that eliminate life withoué s&mtences for child
offenders in order to ensure state prisons can incriealsilitegive programs
focused on helping such offenders to qualify for parole.

% Amend Part D othe Juvenile Justice and Delinquency Ptevenqtime At
Office of Juvenile Justice and Delinquency Preventierveoas a central
depository, analyst, and disseminator of national datddven tried and
sentenced as adults.

To the Attorney General of the United States

% Suspend the sentence of life without parole for chélddafs pending its
abolition.

To United States Attorneys

% In accordance with the instruction to U.S. governmentettmrrontained in
the U.S. Attorneys’ Manual, to consider factors such astjorogdity and
whether a conviction will achieve rehabilitation, tbrimg charges against a
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youth offender that would result in a life without paroterssmwhen there are
other charges that could be suitably brought.

To State and Federal Judges

Y

Exercise any available discretion to not imposectwathibut parole sentence
on child offenders since it constitutes a violatiarnterhiational human rights
law. If the sentence is mandated by statute, evaluaterwdeetpplied to the
defendant on trial, it would constitute cruel and unusuahment in violation
of the Eighth Amendment to the U.S. Constitution.

To State Governors

£

Y

£

Propose and urge the enactment of state legislatiomth@itek the sentence
of life without parole for any crime committed by a persier time age of
eighteen.

Until the sentence of life without parole for childrebabshed, review the
clemency applications of all child offenders sententifdvithout parole and
commute their sentences to terms of years or give clemeargiewing
clemency applications, take into account the interaddégal prohibition
against life without parole for persons under the agétekeeig

Develop and publish annual statistics on youth in thecaduital justice
system, including: demographic information (age, rgcdatzon children
tried in criminal court, the manner by which each chilteeadminal court
(e.g., transfer, direct file), the nature of the critagedilexistence of prior
adult record, and if convicted, the precise sentencedecei

To State Legislators
¥ Enact legislation that abolishes the sentence of lifeitptrole for any

offense committed by a child. Such legislation shouldeirrctetroactivity
provision enabling current child offenders servingittieut parole to have
their cases reviewed by a court for re-assessment atdn@rggeto a sentence
withthe possibility of parole.

¥, Strictly limit the practice of trying children in the adiatinal courts. There

should be a presumption in favor of adjudicating chddrases in the juvenile
justice system. The transfer of children’s cases torthmaktdourt should be
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strictly limited to those cases in which a balancing beheeseverity of a child
offender’s crime, his or her age, and his or her besttmtdearly points to a
need for transfer, and only if accused child offendestetraxl to the criminal
court can be provided with the care and safeguardassumtto be compelled
to give testimony or to confess guilt, to which they atlectander
international law.

¥ Repeal or modify existing transfer provisions that aitalyarequire all
children charged with certain offenses to be tried as ddhaltdecision to
transfer a case to the criminal courts should be subjeditial discretion and
should never be mandatory.

¥ Enact legislation that eliminates the prosecutoriahaytfiling cases against
child offenders directly in adult criminal court. Akgagainst child offenders,
regardless of their alleged crime, should be brosgin &rjuvenile court.
Enact legislation that provides criminal court judgesheithigcretion to send
child offenders to juvenile detention facilities umyl &éne at least twenty-one,
before being sent to adult prison. Ensure that offendarshe age of eighteen
who remain in juvenile detention facilities are housedtsgpaiom those
below the age of eighteen.

¥ Increase funding, training, and administrative suppqrtvenile public
defender programs.

To State Prosecutors

¥ Pending the abolition of the sentence of life withoulepianochild offenders,
cease seeking sentences of life without parole for oiilde.

¥ Instead of filing charges against child offenders directisninal court, refer
all child offenders to juvenile court.

¥, Before any determination to transfer a case to the tgounis is made,
request and participate in, as an officer of the cdulitaad fair assessment of
each child offender’s competency to stand trial as an adul

To State Criminal and Juvenile Court Judges
¥, Before a child is tried before a criminal court, autonyataiaél the issue of a
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child defendant’s competency to stand trial as an adult.

¥ Ensure that transfer hearings for child offenders inileo®urt are meaningful
and are limited to cases in which a balancing betweaeretlitg etthe child
offender’s crime, age, and best interests clearlytp@nised for transfer. The
hearing must weigh several factors, including at a mirtineunature and
seriousness of the offense, the age and history of tharmthikds or her
amenability to treatment. The court’s decision shouldttemvand should
explain all evidence relied upon and reasons for rulorgaigainst transfer to
adult criminal court. If appealed, transfer decisionkl sl@subject to review
by a higher tribunal.

To Defense Attorneys
% Ensure that child defendants, as well as their parengsdiags, understand all
procedures, defense strategies, and the seriousneshafdks, including
possible sentences, so they can fully exercise theagiglests to participate
in their legal defense.

¥ Vigorously defend the interests of child defendantgdwamnpetency and
transfer hearings, as well as during other aspects ahthal gniocess.

% Assist child offenders in the filing of clemency apptisati

To State and Federal Officials Who Fund and Adminis  ter Corrections
Programs
¥ Child offenders serving life without parole should hagssateeall prison

programs offered—educational, vocational, occupatadadther
rehabilitative programs—regardless of the length o$éméence.

% Child offenders under the age of eighteen should notbeitieddults; other
decisions about where to hold youth offenders should tialkeedount their
mental and physical maturity and should be reviewed onrabasgisla

¥ Provide mental health and social services to asdispffenters in adjusting
to prison conditions as well as in coping with the lehgtbiosentences.

THE REST OF THEIR LIVES 10



Case Study: Peter A.

Peter A. was age fifteen both in this photo and when he committed his
crime.

© 2005 Private.

At the time of his crimayaetefiffeen-year-old sophorhore in high
school, living at home in Chicagombitheis twithfleincé} and his

younger brother. He was seven years old when his parents divorced, and hg¢ was then raised b
supported the family through welféceaasidtabeequlihg to Peter, he was not garticularly
interested in school, although he elhjoyleld aadldiscience class, whioh‘ialb alo

with my hatlds probation officer reported higetsthdemt."avera

Peter spent much of his time with hikalikea bisthen apartment. Peter said: “[My brother] tried to
keep me out of trouble . . . my sophcowiegredre-daoté&here’s gonna bgdnmll‘e, they're

be shooting at the school. You ¢heit gere shaotihg at the schoolwoeildia’s kegpbeHe

go to house parties or nothing. Hepwas tyingf tookibdle, but at the sareatong,’pe had

Peter’s older brother was involvednostiyugateatiagPeter said he waddsmuagmes act

for his brother, delivering drugs to customers. He also learnechhdvihnéol stealgai

when he was placed on probation.

Following a theft of “drugs and money” from his brother’s apavithen, dighitz egigeiduat he went
old to steal a van to help to get the stolen goods baiskbfeéter sagsthectaotes] gnd he

d

(7

* Throughout this report, case studies are interspersed to give readers a sense of the actual backgrounds and
experiences of youth offenders sentenced to life without parole. The case studies are not intended as
illustrations of the issues being addressed in particular chapters.

® Circuit Court of Cook County, “Adult Probation Department Pre-Sentencing Investigative Report,” July 13,
1994 (on file with Human Rights Watch) (“Pre-Sentencing Investigative Report”).

® Human Rights Watch interview with Peter A., Stateville Correctional Institution, Joliet, Illinois, April 20, 2005
(pseudonym) (unless otherwise noted, all statements attributed to Peter A. in this case study were obtained
during this interview).

" “Pre-Sentencing Investigative Report.”
® Ibid.
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has always admitted his involvemeanirPstealsay thiee sat in the bieck\seatvithfhe sto

another young man, age twenty-ongeangdlthdreightbeth of whom had guns. [hey drove to the
home of the men they were told hadthaelnbNo Betesathn the front passeisgetiyeseat, b

was glass on the seat” from the wldawdllatey tredtbeft.

According to Peter, when the three arrived at theediatinhe btwies, Wetevisia the other two

went inside. Peter heard shots, aatéraoiesvafabends defendants caneehauseng out of th

without having recovered the drug® apethagyayltiertwthe home, leavintpthe ¢ther young

behind. Peter said that he learnedrotheztsap@artment that two people had befn shot to death in
botched robbery. A few days later, he found owathat @dogeofithie settookfriend]of his, a young
man who had no involvement in thefd?ejierss toiolteey. This friend, as Peter pydt it, was “completel
innocent . . . just in the wrong pldaceat Petevraag arrested approxiftesttig onpeeek a

after his two co-defendants were already in custody.

Peter was questioned for a totakloé @igltdnetataat, without his mahgresemt.aftorn
During this time, he readily admitted to his rolltisradteadsigrthewach the assigant State’s
Attorney wrote down, did not statetwitetiterditefdaitithresieiemsexplained, “Although |
was present at the scene, | never shot or killed anyonericEhegicatingnthphystad baol
entered the victims’ home, and oaatsfwiasqu-alefarat trial to have beenttiee trjggerma
crime, for which he was convictedeBetbfalearsy conxder (two countsnaumilziazgrries a
sentence of life without parole. Habladdretidleadooble murder becalsaaidsisipnoved h
the van used to drive to the victims’ house.

The judge in Peter’s case found that Peter, without a father at homeolaad fajen under the influe
brother. The judge called Peter “d'exfigtnilitativeiphotential” and staqedltha
sentencing Peter to life without EaoolehénwristeleT]hat is the sentandatdthb
to impose. If | had my discretion,rotloed senferee abut that is maizterts laef:
attorney told a researcher for thisfrépodtbeatpmrpetrators of the coemélywas

® Illinois v. Allen, Order Upon Denial of Rehearing, Hon. Thomas Dwyer, May 14, 1997 (on file with Human
Rights Watch).

0 |bid.

! Sentencing order of Judge Dennis Dernback, October 23, 2001 (on file with Human Rights Watch) (The
statute requires a life without parole sentence for an individual found guilty of first degree murder of more than
one victim irrespective of the defendant’s age, including under a theory of accountability. See Illinois Compiled
Statute (ILCS) 5/5-8-1).
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correspondence paralegal course, fedetwihibhae gradeHg adeks as a law clgrk in the
prison law library and has receivgdicket thsitiplipest six years of lits ipossessigan
extra pillow and extra cereal in his cell.

2 Human Rights Watch telephone interview with Dennis Doherty, November 22, 2004.

1 “Pre-Sentencing Investigative Report”; Letter from James W. Fry, President, Blackstone Paralegal Studies,
Inc., November 13, 2001 (on file with Human Rights Watch).

* Letter from Peter A. to Human Rights Watch, Stateville Correctional Institution, Joliet, lllinois, March 18, 2004
(pseudonym) (on file with Human Rights Watch).
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[1l. Background: Youth on Trial

Juvenile Justice Trends in the United States

Two hundred years ago, when the United States was stiifamag as a nation, child
offenders aged fifteen and over were charged ana @ighaticriminal courts As the
nineteenth century progressed, children’s welfare advarcated that children’s
potential for rehabilitation should influence the respto their criminal behavior. By
1899, many states considered it counter-productivertermta children along with
adult convicts and began to establish reform houseddaftdniders. In addition,
reformers advocated establishing a separate systeroeofgustiildren, which
removed them from adult criminal courts and instead edgtypyen-ended, informal,
and highly flexible policies to rehabilitate” youth défestf Illinois created the first
juvenile court in the United States in 188%.1925, all but two states had followed
suiti8

Until the 1970s, children accused of criminal conduetimenst exclusively brought
before juvenile courts. A child could be transferrednt stal in adult criminal court
only if the juvenile court decided that such a transfeddbesbest interests of the
child and of the public. At the request of the prosecugirtbe initiative of the
juvenile court judge, the court would hold an adversaaiaidito determine whether
the case should be transferred to adult criminal courtaibt would not be
approved unless the juvenile court determined that the@dtwas best equipped to
adjudicate the case and appropriately address the rseistypfind of the offendér.

'* Although the criminal justice system was harsh, compassionate societal attitudes toward child offenders
tempered the outcomes—prosecutors frequently decided not to prosecute accused children, and juries often
refused to convict them when a draconian sentence would result. See Randall G. Shelden and Michelle
Hussong, “Juvenile Crime, Adult Adjudication, and the Death Penalty: Draconian Policies Revisited,” Justice
Policy Journal, vol. 1, no. 2 (Spring 2003).

'® Barry C. Feld, “The Juvenile Court Meets the Principle of the Offense: Legislative Changes in Juvenile Waiver
Statutes,” Criminal Law & Criminology, vol. 78, no. 471 (1987), p. 474.

" Anthony M. Platt, The Child Savers: The Invention of Delinquency, 2nd ed. (Chicago: University of Chicago
Press, 1977), p. 3-4, 138.

'® See Howard N. Snyder and Melissa Sickmund, Juvenile Offenders and Victims: 1999 National Report (U.S.
Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention,
September 1999), p. 86, available online at: http://www.ncjrs.org/html/ojjdp/nationalreport99/toc.html, accessed
on September 13, 2005 (Juvenile Offenders and Victims: 1999 National Report).

InKentv. U.S., 383 U.S. 541, 566-67 (1996), the Supreme Court articulated the eight factors juvenile courts
were to weigh in transfer hearings: “1) The seriousness of the alleged offense to the community and whether
the protection of the community requires waiver; 2) Whether the alleged offense was committed in an
aggressive, violent, premeditated or willful manner; 3) Whether the alleged offense was against persons or
against property, greater weight being given to offenses against persons especially if personal injury resulted; 4)
The prosecutive merit of the complaint, i.e., whether there is evidence upon which a Grand Jury may be
expected to return an indictment to be determined by consultation with the United States Attorney; 5) The
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Starting in the mid-1980s, the United States experiesteed and troubling increase in
violent crime, including violent crime by adoles#dntthe ten years prior to 1986, the
number of homicides committed with guns by offenderdagésbn to seventeen
remained around 965 homicides per year. The numberdharalsteady rise, peaking
in 1994 at 3,337 homicides. Youth homicides then begap;tbyd2®02, the number

of youth homicides with guns was lower than in21976.

Before it became apparent that dramatic increases inigtarincrime were a short-
lived problem, the nation was consumed by anxiety thatdzbah panic. In 1996,
Princeton University professor John Dilulio coined the ®uper-predator,” warning
that in the United States, “by the year 2010, there wild J0®@ more juvenile super-
predators on the streets than there were in 28P0liticians and pundits throughout
the country told Americans to “brace” themselves “foraimeng generation of ‘super-
predators.2z3 Public confidence in the juvenile justice system begand@svconcern
about youth crime grew. States embraced harsher cristicejjolicies for children
just as they did for adults, without stopping to ascertathexlor not they would
prove effective. Racial disparities grew more prombasogiminal sentencing became
more punitive.

Figure 1, below, presents the relative percentagekaraavhite youth admitted to
adult prisons in the United States, showing that frorarlgel 880s until the mid-
1990s, the relative percentage of black youth offendétedimprison grew steeply,
while declining for whites. During this same period, howieseates at which both

desirability of trial and disposition of the entire offense in one court when the juvenile's associates in the alleged
offense are adults who will be charged with a crime in the U.S. District Court for the District of Columbia; 6) The
sophistication and maturity of the juvenile as determined by consideration of his home, environmental situation,
emotional attitude and pattern of living; 7) The record and previous history of the juvenile, including previous
contacts with the Youth Aid Division, other law enforcement agencies, juvenile courts and other jurisdictions,
prior periods of probation to this Court, or prior commitments to juvenile institutions; and 8) The prospects for
adequate protection of the public and the likelihood of reasonable rehabilitation of the juvenile (if he is found to
have committed the alleged offense) by the use of procedures, services and facilities currently available to the
Juvenile Court.”

®The National Center for Juvenile Justice, “Juvenile Arrest Rates by Offense, Sex, and Race (1980-2002),”
August 1, 2004, available online at: http://ojjdp.ncjrs.org/ojstatbb/crime/excel/JAR_20040801.xls, accessed on:
July 2, 2005.

%! James Alan Fox, “Homicide Trends in the United States: 2000 Update” (U.S. Department of Justice, Bureau
of Justice Statistics, January 2003), available online at: http://www.ojp.usdoj.gov/bjs/pub/pdf/htus00.pdf,
accessed on September 13, 2005. See also Franklin E. Zimring, American Youth Violence (New York: Oxford
University Press, 1999).

22 John Dilulio, How to Stop the Coming Crime Wave (New York: Manhattan Institute, 1996), p. 1.

8 House Committee on Economic and Educational Opportunities, Subcommittee on Early Childhood, Youth
and Families, Hearings of the Juvenile Justice and Delinquency Prevention Act, Serial no. 104-68, 104"
Congress, 2nd session., 1996, p. 90 (“Statement of Rep. Bill McCollum, chairman, Subcommittee on Crime,
House Judiciary Committee”).
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black and white youth were arrested for serious crichesssonurder increased.
Starting in the mid-1990s, the admissions of black yodikittpreson began to
decline, although it remained higher than the percemtagekd early 1980s.

Figure 1
Percent of Juvenile Prison Admissions, by Race White
- - - -Black
70.0% g
60.0% - R - :
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30.0% ~ T T
1983 1984 1985 1986 1987 1988 1989 1990

1991 1992 1993 1994 1995
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Source: Data from the National Corrections Reporting Program (NCRP). The NCRP is sponsored by the Bureau
of Justice Statistics (BJS), U.S. Department of Justice, and evolved from the need to consolidate data on
corrections at the national level. Its objective is to provide a consistent and comprehensive description of
prisoners entering and leaving the custody or supervision of state and federal authorities. NCRP data
downloads are available online at: http://www.icpsr.umich.edu/NACJD/NCRP/, accessed on September 6,
2005. Note that races other than white and black made up anywhere from 1.1 percent (in 1983) to 7.7 percent
(in 1989) of the total prison admissions in any given year. Also, due to overlapping Census 2000 definitions
between race (black or white) and ethnicity (Hispanic or non-Hispanic), Hispanics are often (though not always)
included in black or white race counts and classifications.

Adult Trial of Children

Legislatures seized upon a simple formula: youth whatcanuit” crimes (e.g.,
murder, robbery, drug dealing) should be tried like &Jult897, all states but three
(Nebraska, New York, and Vermont) had changed their laakedat@asier and more

* See Howard N. Snyder, Juvenile Arrests 2003 (Juvenile Justice Bulletin, Office of Juvenile Justice and
Delinquency Prevention, August 2005), p. 9, available online at:
http://www.ncjrs.gov/html/ojjdp/209735/contents.html, accessed on September 13, 2005.
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likely that child offenders would stand trial and be sedtenadult criminal cou#ss.
Three mechanisms have been used to increase the adujuteailef offenders:

€ Withdrawal of Juvenile JurisdictionLegislation precludes juvenile
court jurisdiction in certain cases, typically dependthg age of the
child and the nature of the offense. For example, e sates, juvenile
courts do not have jurisdiction over a child accusedtafdgree
murder; such crimes may only be tried in adult crimimatécou

€ Discretion to Direct File: Legislation gives prosecutors the discretion
to file charges against child offenders accused of sernmesin adult
criminal court rather than beginning in juvenile cotitteyl have this
option, prosecutors typically choose to proceed ifbrdisecution of
children as aduRs.

€ Lowering the Age for Adult Court Jurisdiction:Legislation simply
lowers the age at which offenders are subject to adlt trial

As of 2005, all states and the federal government havesitity ¢a try certain youth
as adults in criminal court. As Table 1 (below) revesésptogisions vary from state
to state, based on offense and age criteria.

% Juvenile Offenders and Victims: 1999 National Report, p. 89.

% The following states have automatic transfer provisions: Alabama, Alaska, Arizona, Delaware, Florida,
Georgia, Idaho, lllinois, Indiana, lowa, Louisiana, Maryland, Massachusetts, Minnesota, Mississippi, Montana,
Nevada, New Mexico, New York, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Utah,
Vermont, Washington, and Wisconsin. See Patrick Griffin, et al., Trying Juveniles as Adults in Criminal Court:
An Analysis of State Transfer Provisions (U.S. Department of Justice, Office of Justice Programs, Office of
Juvenile Justice and Delinquency Prevention, December 1998) p. 1, available online at:
http://ojjdp.ncjrs.org/pubs/tryingjuvasadult/toc.html, accessed on September 13, 2005 (Trying Juveniles as
Adults in Criminal Court).

*" The following jurisdictions give prosecutors discretion to file directly in adult court: Arizona, Arkansas,
Colorado, District of Columbia, Florida, Georgia, Louisiana, Massachusetts, Michigan, Montana, Nebraska,
Oklahoma, Vermont, Virginia, and Wyoming. See Trying Juveniles as Adults in Criminal Court, p. 1.
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Table 1: Minimum Age for Adult Prosecution and for Life without Parole
Sentencing by State

Lowest age Lowest age
at offense for Minimum age at offense for Minimum age
which adult at offense for which adult at offense for
prosecution LWOP prosecution LWOP
State is possible sentencing State is possible sentencing
Alabama 14 16 Montana 12 12
Alaska 0 No LWOP Nebraska 0 0
Arizona 0 14 Nevada 8 8
Arkansas 14 14 New Hampshire | 13 13
California 14 16 New Jersey 14 14
Colorado 12 12 New Mexico 15 No LWOP
Connecticut 14 14 New York 13 No <18 LWOP
Delaware 0 0 North Carolina 13 13
District of 0 No <18 LWOP North Dakota 14 14
Columbia
Florida 0 0 Ohio 14 14
Georgia 12 13 Oklahoma 7 13
Hawaii 0 0 Oregon 0 No <18 LWOP
Idaho 14 14 Pennsylvania 0 0
lllinois 13 13 Rhode Island 0 0
Indiana 0 16 South Carolina 0 0
lowa 14 14 South Dakota 0 10
Kansas 10 No LWOP Tennessee 0 0
Kentucky 14 No <18 LWOP Texas 14 Unknown
Louisiana 14 15 Utah 14 14
Maine 0 No LWOP Vermont 10 10
Maryland 0 0 Virginia 14 14
Massachusetts 14 14 Washington 0 15
Michigan 0 0 West Virginia 0 No LWOP
Minnesota 14 14 Wisconsin 0 10
Mississippi 13 13 Wyoming 13 13
Missouri 12 12 Federal 15 15

Source: National Center for Juvenile Justice, State Juvenile Justice Profiles, available online at:

http://www.ncjj.org/stateprofiles, accessed on June 6, 2005; Second Chances: Juveniles Serving Life without
Parole in Michigan Prisons (American Civil Liberties Union (ACLU) of Michigan, 2004), p.3, available online at:
www.aclumich.org/pubs/juvenilelifers.pdf, accessed on September 13, 2005; Juvenile Offenders and Victims:
1999 National Report, p. 106; and state statutory research.
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In addition, in ten states youth may only receive a litutyitarole sentence if they are
one or several years older than the minimum age for adettytian. In other words,
minors may be prosecuted as adults in Alabama from the age of
fourteen, but they may only be sentenced to life withoale if

they were sixteen or older at the time of the offense. Bgstoim
Colorado children as young as twelve are eligible bothlfas t
adults and for the life without parole sentence.

In most states that provide prosecutors the discretida tasdes in
adult court, there is no judicial supervision or pubbartedility
Damell . was age 10T their decisions, and prosecutors are not requisedbtait in

';)Oh“c:ttgznn;“;gf writing the reasons for the direct charge in crimindl etmwever,
fiteen when he at least six states and the federal government do attéimgit to

committed his
crime in Arkansas.
© 2005 Private.

prosecutorial discretion in some #ay.

Transfer hearings would at least offer the possibilitydi€ialj@xamination in juvenile
court of the justification for sending a child offendee tiviéd in criminal cout.

These hearings are becoming increasingly rare. Théeadatitaimdicate the proportion
of children who have had a transfer hearing before bethmtcriminal court has been
steadily declining. In 1996, approximately 36 percémidabféenders in adult court
had a prior transfer hearing in juvenile court; by 20p@rtentage had fallen to an
estimated 13 perceat.

*® See Trying Juveniles as Adults in Criminal Court, p. 1. For example, before exercising direct file authority to
prosecute juveniles as adults in Nebraska and Wyoming, prosecutors are required to give consideration to the
same kinds of enumerated “factors” that are ordinarily weighed by juvenile courts making waiver
determinations. Ibid. The federal government requires all cases filed against juveniles to proceed through a
hearing to determine whether prosecution should continue in criminal court, in which several factors are
weighed and written findings are entered into the record before prosecution may proceed. See 18 U.S.C. 403,
Sec. 5032. Florida weighs the scales in favor of trying juveniles in adult court: in specified age or offense
categories, prosecutors must either attempt an adult prosecution or provide the juvenile court with written
reasons for failing to do so. See Trying Juveniles as Adults in Criminal Court, p.1.

 The United States is party to the International Covenant on Civil and Political Rights (ICCPR), which states in
article 14 that governments should establish procedures that take “account of [children’s] age and the
desirability of promoting their rehabilitation.” See ICCPR, 999 U.N.T.S. 171, entered into force March 23, 1976,
ratified by the United States on September 8, 1992, article 14(3)(g). If more U.S. states insisted upon transfer
hearings weighing several factors before a child could be charged in adult court, U.S. obligations under the
ICCPR would be better upheld.

% |n 1996, state prosecutors tried 27,000 child offenders in adult court, of whom 9,760 had been transferred
from juvenile court. Bureau of Justice Statistics, Prosecutors in State Courts, available online at:
http://www.0jp.usdoj.gov/bjs/pubalp2.htm#P, accessed on July 1, 2005 (Prosecutors in State Courts). In 2000,
we estimate 55,000 child offenders were tried in adult court, of whom an estimated 7,100 had been transferred
from juvenile court. These estimates are calculated from data contained in the following reports: Trying
Juveniles as Adults in Criminal Court; Prosecutors in State Courts; and A. Stahl, H. Snyder, T. Finnegan, Easy
Access to Juvenile Court Statistics: 1985-2000 (Pittsburgh: National Center for Juvenile Justice (producer);
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Moreover, U.S. juvenile court transfer hearings do nbthaaeternational law

standard that children accused of crimes should be ttealthenever appropriate,
outside the realm of judicial proceedings in a crimimatddiB. transfer hearings

often also give short shrift to the duty “to ensure thdrehi[accused of crimes] are

dealt with in a manner appropriate to their well-beingreparfionate both to their
circumstances and the offerd.tansfers routinely occur even in cases that appear not
to merit the more punitive treatment that often resaolts tirial and conviction in a

criminal court.

When children are tried in criminal courts, little or rmranodation is made to take
into account their youth. Whether eleven or severttearhild offender must
participate in all the same pre-trial and trial proceddresraront all the same
decisions that adult defendants do. Contrary to popuddy ibed the child and not his
or her parent or guardian who must decide what to tell ibe @adl defense attorneys,
whether or not to follow attorney instructions, whethtgstify, whether to give
information to the prosecution, and whether to go tmtretcept a plea bargain.

Although common sense would suggest that many chilelsmply too young to
undertake such weighty legal responsibilities, & ferraourts to consider whether
children lack the competence to stand trial because afy##&iro shed light on the
challenges children tried as adults face in court, the MaidAotindation Research
Network on Adolescent Development and Juvenilee]Jwstiose members include
leading legal and scientific professionals as wetlewiagxperts, has been
conducting a long term study of children’s trial compefEine study has examined a
broad range of factors, including children’s undersgamidbasic elements in the
judicial process and of their rights as defendants bihsirta put facts together and
draw logical conclusions, and their ability to makedsdrsdependent of pressure
from authority figure®.The research indicates that many young adolesceictdaplsr

Washington, D.C.: Office of Juvenile Justice and Delinquency Prevention (distributor), 2002), available online
at: http://www.ojjdp.ncjrs.org/ojstatbb/ezajcs, accessed on July 1, 2005.

® Convention on the Rights of the Child (CRC), Art. 40(3)(b).
¥ CRC, Art. 40(4).

¥ A competent defendant is one who has a basic understanding of the roles of her own and opposing attorneys;
comprehends the functions of the judge and jury; is able to consult with her attorney in a meaningful way; and
can weigh the consequences of the decisions she has to make, such as whether or not to accept a plea. See,
e.g.,, Dusky v. United States, 362 U.S. 402 (1960).

* Phase | of the MacArthur study occurred between 1997 and 2002 and involved an examination of 927
children aged eleven to seventeen who were compared with a group of 466 young adults aged eighteen to
twenty-four. Half of the children and half of the young adults were in jail or juvenile detention centers when they
were tested, and half were not. The study used two main instruments to measure competency. The first, the
MacCAT-CA, measures responses along three subscales: understanding, reasoning, and recognition of the
relevance of information. The second instrument, MacJEN, measures responses to vignettes that present legal
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those fifteen and under, are not developmentally alhetiotdly mature enough to be
legally “competent” to stand tdal.

Any criminal defendant can make bad decisions. Howeldeoffenders contacted for
this report described a variety of errors in judgment iméadings with police and
during their adult criminal trials that may have beesdridaheir youth. We found
some child offenders who:

€ Waived their constitutional rights and made confessions, a¢tuding
confessions they later said were falseor example, Gary C. from Menard,
lllinois said that he falsely confessed to a murder thateztwhen he was
fourteen years old. The police interrogated him fomteeears in the company
of his mother. But after his mother left the room, theragtation continued.
Gary said he was “alone” and “scared” and ultimatet¢opalice what they
wanted to hear. When he left out details or failed to mék@ments that fit
with the version of the crime already developed by the, pelisaid that they
helped him along, saying things such as: “[Y]ou useditretdeget in, right?”
Afterwards, no one double checked the statement. Garg daichbt know
what would happen once he confessed, but he had no idel e cou
sentenced to life without paréfle.

€ Did not recognize bad advice from defense attorney§homas M. is serving
life without parole for a felony murder committed in @dtowhen he was
fifteen years old. Before trial, Thomas'’s trial attdegdig Elkins, convinced
him to write a letter of remo®elkins went to the same church as the victim’s
family and delivered the letter to her pastor, who gav@stdongregant, the
victim’s mother, who then turned it over to the prosedilitiough the letter
was not a direct confession, it was the primary piecdarfavised to convict

scenarios and choices. MacJEN also has three subscales: risk appraisal, future orientation, and resistance to
peer influence. The study controlled for characteristics of the respondents such as social class and intelligence.
See Thomas Grisso, Laurence Steinberg, Jennifer Woolard, Elizabeth Cauffman, Elizabeth Scott, Sandra
Graham, Fran Lexcen, N. Dickon Reppucci, Robert Schwartz, “Juveniles’ Competence to Stand Trial,” Law and
Human Behavior, vol. 27 (2003) (“Juveniles’ Competence to Stand Trial”).

% «Juveniles’ Competence to Stand Trial.”

* American Civil Liberties Union (ACLU) Michigan Life without Parole Project interview with Gary C., Tamms
Supermax Correctional Facility, Tammes, lllinois, September 21, 2004 (on file with Human Rights Watch).

¥ Human Rights Watch telephone interview with Mr. Tom Carberry, October 25, 2004. Carberry is Thomas’
appeals attorney. According to Carberry, Elkins allowed “her faith” to affect her professional judgment. Human
Rights Watch also interviewed Thomas M., Colorado State Penitentiary, Cafion City, Colorado, July 27, 2004
(pseudonym) (Human Rights Watch interview with Thomas M.).
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Thomas of the felony murder, in which a young man was ghdltechduring
a botched robbery.

€ Were hampered by low levels of education, including illitacy: Clifford S.,
who was convicted for a murder committed when he wan sigge's old, is
serving life without parole in Arkansas. Clifford Wiasate. When he was
interviewed for this report, he said that when he wasdquesstioned about the
crime, a detective said he could take a polygraph ¢éesigindéd a form.
Clifford said that the detective “wrote stuff down onpiieise of paper you
know . .. You know, | can’t read and write.” Clifford coetin“When he got
that piece of paper, you know and | signed my name on éppedsbut and
told the police that | confessed to the crime. And | heard litveas like, ‘No |
didn’t"” When asked if the detective told him what ther gagd, Clifford
answered: “No ma’am. When | went to trial, they told hieatbit and that
was when | first heard what he wrote. . . . And he said in ebum throte it.
Only thing | did was sign my name ofgit.”

€ Did not understand what was at stake during their trialsAn lllinois
defense attorney who represented a youth sentenceavithbiut parole said:
“[My] client understood the proceedings. I've been asdedtorney for many
years and he was a smart kid, he pretty much got whaingasgBut it was
still very difficult for him to comprehend where he mightupntb really
grapple with the sentence and understand how impowasttid work with
me. It's the same as a bunch of young soldiers going offaavbatt they’'ve
never met or had anyone die beféte.”

The trial of children as adults often fails to providdrehilwith the special safeguards
and care to which they are entitled under internationdulzemile justice advocates in
the United States widely recognize that decisions tposghdo adult court are often
arbitrary and unfair and pay scant attention to the gealatilitation. Once in the
adult system, adolescents are deprived of the wide Yaghgbditative sentencing
options that they might be eligible to receive in thelpi¢enit system—sentencing
options that are designed to give them the tools they rtaadtteeir lives around and

* Human Rights Watch interview with Clifford S., Maximum Security Unit, Tucker, Arkansas, June 22, 2004
(pseudonym).

¥ Human Rights Watch telephone interview with Dennis Doherty, November 22, 2004. In another apparent
example of a youth offender not understanding what was at stake during his trial, Donald Lambert, who was
fifteen at the time of his crime, decided to forgo a trial and plead guilty to first degree murder, resulting in a life
without parole sentence, after a conference with his attorney that lasted “somewhere between five and twenty
minutes.” See Lambert v. Blodgett, 393 F.3d 943 (9th Cir. Mar. 2, 2004).
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become law-abiding members of society. In Florida, foplexahildren transferred to
adult court were shown to be a third more likely to redatfiam those sent to the
juvenile system for the same crime and with similargooods® In 2000, Florida had
more children in adult state prisons than any other stafiégryda’s violent juvenile
crime rate was 54 percent higher than the national average.

Case Study: Samantha L.

Samantha L. was age seventeen both in this photo and when she committed her
crime.

© 2005 Private.

Samantha L. had already spent nineteen years behind bgrs when she was ir
for this report. Samantha said thatdeel whesnshdiwas two years old ‘avakthat jher fathe

alcoholic” who had “raped my morpAdrsevey@ster Samantha was unerbpleggd and had a ba
She had been charged as a juvenilbungtlarssaaitdtauto theft.

Samantha said she spent most oflitier sistenvahdéray often dated tltcesel ,One of

Rick, involved her in selling marijuana. She soldenaglicerado andindereoregted and sent to
a juvenile center as a result. Whele &&audrahathagurenile center, saatierssaged her

with Rick and moved in with him.

One night, Rick talked about wanéind tsleal/é 8avnantha knew of anythbey who would len
money. She suggested her closest friend’s grandfatherleahedddease stumepmidiayes

drove to his house, and Samantha andmRioek nvenein téeaskidnd’'s grandfathef reminded her

she still owed him a housecleaningbeepireehzdsaready paid her, so asle foefided not t

the money. She told Rick she wasteditbHeavantad to stay to talk torigrandpq” some

Samantha says she went outside @ridforaRekirfRiektdidn’t come out arl it kijew if | went

would take him longer to leave, so.| Rmkkaidrittecbore out so | started the trugk thinking he would
hear it and come out. He didn’t. |thelledrdaroiiine toouse and Rick csmtb@trtudlke got i

9 Bishop, Donna M. et al. "The Transfer of Juveniles to Criminal Court: Does it make a difference?" Crime &
Delinquency, vol. 42, no. 2 (April 1996).

“! Vincent Shiraldi and Jason Ziedenberg, “The Florida Experiment: Transferring Power from Judges to

Prosecutors,” American Bar Association, Criminal Justice Magazine, vol. 15, issue 1 (Spring 2000) (“The Florida
Experiment: Transferring Power from Judges to Prosecutors”).

“2 Human Rights Watch interview with Samantha L., lowa Correctional Institute for Women, Mitchellville, lowa,
April 5, 2004 (pseudonym) (unless otherwise noted, all statements attributed to Samantha L. in this case study
were obtained during this interview).
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and started yelling ‘I killed him!" ¢ jhetutatkegwiaup . . . becausezﬁiylbtﬁdd’bhhwim,
I really thought he was lying . . trRotkidrcvéothiee man we had borrowed it frqm.”

Samantha and Rick were arrestedrzethhavldghteSearcher for thigaepott thiat she
guestioned by the police about the details of the crimesrtarcasisRickituekidtely after h
responsibility for the crime. SubseteentiyisevBaenrantha of the muddeitialgipning he ha
lied about his role in the crime, because he thought SesrcnlthaSaasantbgnangteithat
Rick fabricated this explanation for his changed story thedeotad @istisehiStteedinued,
“I was never pregnant by him, andeugrontpistins whikat the time of the crime.’} Evidence
introduced at Rick’s trial appear&htoartiralsatateription of events.

Samantha was sentenced to life vdihgatnobabletfioigdirst degree muntgeicdRicy was se
life without parole for first degdaenantitagetold a researcher for thisliegornethigjgw
wrong, but not as wrong as Rick lereauséhevwasrseth wasn'’t therd.drickgadingttdlla

[when he was first questioned by the police] | wasn'’t thkeehlosdale crstoms.dign’t didn’t
even hold the knife. But, | know tbdbean’t matter

“3 State v. Nebinger, 412 N.W.2d 180 (lowa Ct. App., 1987) (finding no abuse of discretion by trial court in
finding defendant guilty of first degree murder and first degree robbery of a seventy-nine-year-old man and
showing that Nebinger attempted to argue that Samantha L. was guilty of the crime).

THE REST OF THEIR LIVES 24



IV. Sentencing of Youth to Life without Parole

Once children are prosecuted as adults, they becometsuhje same prison
sentences that can be imposed on adults, including-inviosiates, the sentence of
life without parole. Only Kentucky, New York, Oregon, am@®istrict of Columbia
specifically exclude anyone under the age of eighteentidd as an adult from life
without parole sentencing. In twenty-seven of the feotgtates in which youth can be
sentenced to life without parole, the sentence is marfdatmmyone, child or adult,
found guilty of certain enumerated criffies.

Age, Crime, and Gender

As of 2004, there were at least 2,225 youth offendeng $i&ewvithout parole in U.S
prisongt® Because of the absence of any national database trackamehcing of
youth to life without parole (or indeed any data trackipgdabsence of child offenders
in adult prisons), Human Rights Watch and Amnesty lieaiatompiled this figure
from data obtained directly from individual state depagmicorrections and other
sources. This figure includes youth offenders from fdahg forty-two states in which
youth offenders may be sentenced to life without paroleoanthé federal bureau of
prisons (see Appendix B for methods).

We have data on age at offense for 1,291 of the child dffeedienced to life without
parole. As shown in Table 2, the youngest children (di&d)mere thirteen years old
at the time of offense, and the average age was sixteen.d&isccent were imprisoned
for crimes committed when they were fifteen or youngellyirg this proportion to

the total number of youth offenders serving life withatdle suggests that some 354
youth offenders nationwide currently face a lifetimedobais for crimes they
committed before their sixteenth birthdays.

“* These states are: Alabama, Arizona, Arkansas, Colorado, Connecticut, Delaware, Florida, Georgia, Idaho,
lllinois, lowa, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, New Hampshire,
North Carolina, Pennsylvania, Rhode Island, South Carolina, South Dakota, Virginia, Washington, and
Wisconsin.

5 All data discussed in this chapter are on file with Human Rights Watch. Please see Appendix B for a detailed
description of research and statistical methods.
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Table 2: Age of Child Offenders Sentenced to Life without Parole
at Time of Offense

Age at Offense Percentage of Child Offenders
13.00-13.99 years 0.5 percent

14.00-14.99 years 2.2 percent

15.00-15.99 years 13.3 percent

16.00-16.99 years 32.0 percent

17.00-17.99 years 52.2 percent

Total: 100.2 percent (due to rounding)

Source: Data provided from thirty-eight state correctional departments and additional other sources for the
states of Alabama and Virginia.

Life without parole is imposed for a variety of crimespassn Table % However, it
is most often imposed on child offenders who have beentedrfi crimes of
homicide, as shown in Figure 2.

Table 3: Crime Categories

General Category Includes (in this report)

Homicide Murder, homicide, felony murder, felony homicide, homicide by child abuse,
manslaughter, and capital felony (including all degrees of each).

Other Violent Crimes | Assault, attempted murder, battery, carjacking, robbery, use of firearm, use of other
weapons (including all degrees of each).

Kidnapping Kidnapping (including all degrees of each).

Sex Crimes Sexual battery, rape, and child molestation (including all degrees of each).

Property Crimes Burglary and grand larceny (including all degrees of each).

Other Crime Criminal liability for another person (used only in Connecticut to label two incoming
Categories Used by prisoners), compact prisoner (category used to label one incoming prisoner in lowa),
State Departments oth-part-2 (category used to label one incoming prisoner in Pennsylvania).

of Corrections

Source: see Table 2, above.

“ Each state department of corrections has its own method for coding the type of crime committed by its
prisoners. Some states break homicide crimes down into categories (e.g., first degree murder, second degree
murder, etc.), and some simply group all homicide crimes into the general category of “murder.” Moreover, in
many states the category of “first degree murder” or “murder” includes both intentional homicide and the felony
crime described in the text as “felony murder.” Therefore, a variety of codes or offense terms are used by states
to describe the crime for which each incarcerated individual was convicted. This makes it difficult to determine
which types or sub-categories of youth crimes tended to result in a life without parole sentence.
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Figure 2

Crimes Committed by Youth Sentenced to Life without Parole

other violent crimes
3.7% property crimes

other 0.2% 0.7%

O homicide
sex crimes 1.4%

kidnapping 1.3% m kidnapping

W other

M other violent
crimes

M property
crimes

W sex crimes

Source: see Table 2, above.

Almost 93 percent of the youth sentenced to life withcalepaere convicted of
homicide. It is a misconception, however, that the sergeaserved only for the most
calculated and heinous of murderers. As already e®phihss often imposed, for
example, on children convicted of felony murder—ttat teens who participated in a
felony such as robbery during which another participtiuet cnime killed someone
without the child offender having intended the murdercir and sometimes without
even knowing the other participant was armed. In the cas@seekby Human Rights
Watch and Amnesty International, many of these felongmeurdes were robberies
that went awry, often involving a group of offenders sablea of whom was an adult.
Unfortunately, data are not available to enable ugtmohe the nationwide number
of child offenders convicted of felony murder who arengdif@ without parole.

However, we do know that 26 percent, or 45 of the 172 yteritlers across the
nation who self-reported to us on this question, were cethterlife without parole for
felony murdef? We also know that 33 percent of the 24 youth offenders iaesbiig

" This sample was derived from a survey of 281 letters received by Human Rights Watch from youth offenders
across the United States, 172 of whom gave detailed explanations of their role in the crime. These prisoners
serving life without parole who wrote to Human Rights Watch were a self-selected group, not a random sample.
We did not expressly ask for information about the level of culpability of the offender (i.e., whether the individual
was or was not the “triggerperson” in a felony murder crime), and therefore prisoners were not aware that this
was a guestion we were interested in, so it is possible that we received more correspondence from those
individuals who felt their sentence was disproportionate. In particular, it is possible that individuals serving life

27 SENTENCING OF YOUTH TO
LIFE WITHOUT PAROLE



depth by Human Rights Watch in 2005 in Colorado aregdéevinithout parole for
felony murder offensésand that nearly half of the 146 youth surveyed by the
American Civil Liberties Union in Michigan in 2004 wetersced to life without
parole for felony murder or for “aiding and abetting” a@numdvhich another person
pulled the trigge®.

In terms of gender, all but a tiny fraction (2.6 percethi¢ child offenders serving life
without parole are ma&€This is not surprising considering both the marked difésrenc
in violent juvenile crime rates (especially homicidsed)doy gendéiand that boys

are much more likely to be transferred to adult courtittefa glthough their total
numbers were very small, the girls in the sample werekelpite Ihave been convicted

of homicide. Eight percent more female than male youtlleféeserving life without
parole were convicted of homicigi€éhe actual discrepancy may be even greater, since
crime data on 18 percent of the female offenders is rnabkevai

The specter of “super predators” created much of the hdtiamraover youth

violence. Politicians and the public thought their coitiesuwere (or would be)
besieged by vicious teenagers with long records ofYeinfiew of the child offenders
sentenced to life without parole fit this super predatfilepfur research suggests that
59 percent of youth offenders received a life without gardknce for thdirst-ever
criminal conviction of any sort. These youth had neithadult criminal record nor a
juvenile adjudicatidAThe other 39 percent had prior criminal records that ranged

without parole for felony murder convictions were more likely to write to Human Rights Watch out of a belief that
their sentence was unfair.

8 «“Thrown Away: Children Sentenced to Life without Parole in Colorado,” A Human Rights Watch Report,
February 2005, p.18-19.

“® Second Chances: Juveniles Serving Life without Parole in Michigan Prisons (ACLU of Michigan, 2004), p.4,
available online at: www.aclumich.org/pubs/juvenilelifers.pdf, accessed on September 13, 2005.

* This percentage reflects the gender of child offenders serving life without parole in thirty-nine out of the forty-
two states that impose the sentence. We had no data from Idaho and no data on the gender of youth offenders
from Virginia.

* For example, male youths are about thirteen times more likely to be arrested for murder than females. U.S.
Department of Justice, Office of Juvenile Justice and Delinquency Prevention, “Juvenile Offenders and Victims,”
National Report Series, December 2001, available online at:
http://www.ncjrs.org/html/ojjdp/nrs_bulletin/nrs_2001_12_1/contents.html, accessed on September 13, 2005.

%2 Eileen Poe-Yamagata and Jeffrey A. Butts, “Female Offenders in the Juvenile Justice System: Statistics
Summary” (Office of Juvenile Justice and Delinquency Prevention, June 1996), p. 13, available online at:
http://nicic.org/Library/013515, accessed on September 13, 2005.

*% The gender and crime of its child offenders serving life without parole in Virginia are not included because the
state did not provide us with that data.

** This sample was derived from a survey of 281 letters received by Human Rights Watch from youth offenders
across the United States, 96 of whom gave detailed explanations of their previous criminal offense history.
These prisoners serving life without parole who wrote to Human Rights Watch were a self-selected group, not a
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convictions as adults for serious crimes such as roblevenite offenses such as
getting into fights with other teenageérs.

Case Study: Stacey T.

Stacey T. was age thirteen in this photo and committed his crime at age
fourteen.

© 2005 Private

Stacey T. was about to enter thestamhilgraderagh schodl, under a
magnet program for students who ekteddoria eEhaotringe. He
lived at home with his mother, a singtaqerdntwdémurtden years
old, he was arrested for the murder of Alexander Portgirlfigodisgonadimernst hiss
convicted of second-degree murdeP feltaywamniejeaarid sentenced to. |Hie Wakdud parole
juvenile record, and this crime \egsnds trergddairectly in adult coajyvenileyer ha
transfer hearing.

Court documents and an interviewngiH@tusyspattbindicate that Stacey T. fgreed to participat
with two adults (Henry Daniels, whsinvas8tkegiisRalzer) in a robberieofwihekander P

was assumed to be wealthy, becausewlegge"civainhos family was invaiged irf drug deal

The plan involved coercing Portekegsgivdnisvapainenent so that theltvancdratggidanie

could rob it.

The court’s decision in the case of Ssieeythabisles@iperpetrators: “[S]et @ip a purported drug
transaction with Porter, in order to lure him to a meetary) géhggeddumtlennb d his

keys, and stuffed him in the trunéf dhbisarapitaiers [Stacey], a SriathalivetifPonpse|f

to be tied up in front of Porter.easddeaitas Retter was locked ialtkeea tranie sawthat

random sample. We did not expressly ask for information about offenders’ previous criminal histories, and

therefore prisoners were not aware that this was a question we were interested in, so it is possible that we
received more correspondence from those individuals who felt their sentence was unfair. In particular, it is

possible that individuals serving life without parole for their first criminal offense were more likely to write to
Human Rights Watch because of this sense of receiving an unfair sentence.

°* We are aware of only one offender in our sample who was previously convicted as an adult of first degree
murder before the first degree murder crime that led to his sentence of life without parole.

*® Human Rights Watch telephone interview with Mitchell Strutin, October 28, 2004. See also Pennsylvania v.
Pelzer, 531 Pa. 235 (May 29, 1992).
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Porter would later believe that he iadHeessmrauritereonspirators draveHRotés
the trunk, to the garage of one @ritiearéipadinditere.”

Stacey explained that Daniels antb Pelzdephetemtedder to coerce Porter to ¢

I8 car, w

ive over the keys o

face the same fate. In Pelzer's agpebtdhehaiiPetzer and Daniel$adidhouihe
Stacey left the scene: “Twice dunnfpthidnaxs twialg Porter was keptiethe ¢

ty-
trunk

kidnappers used Porter's car oniestctireipnsed.thE vehicle to gents Bpatensejate

commit burglaries. . . . [Pelzer] amhieaslefs foera few hours, thepaokkshotth
four times in the neck and back wiahdgh ealibleft him by the roadgideaws/her
discovered the following day. . . s WW#ilg Boued \fyatacey] was led otdde, su
punished, but actually to #Acestiad.to Pelzer] “[M]e and [barieis$ gair jrite
shiny one to drive [Stacey] homé&Vedhmmptt: [&tacey] off and retubhed to myj

In short, while Stacey T. had agreed tolgzeticipeieme, he was notrpersei®
nor was there evidence presentesstadriz thadwud@niels and Pelzerevétertai
Indeed, it would appear that the mevdepltseiedas part of the schenee8tafq

a
b his bod
pposedly
black

house.”

dhe mu
g to murd
y was con

second degree murder—Pennsylvania’s equivalent of a felony murdér lcasypiption in other states

him behind bars for the rest of his life.

Stacey wrote: “Convinced that | could make some money, | agread keis sy
[my cousin] and his friend could rab ththgtiyg’ spardment. . . . but L bad goyi

fatsin to rob this gt
da

end up dead. . . . Yes, | made atedstétketheansongcrowd. | engagedtimeowttpitting a
them. However, is it fair that | spgridethie pestoof for a crime which was committed by someone el
without my knowledge or without me being presentfidliegasdost forrttyecise. || feel a deep

sense of empathy for his family and what they must continue to endure in te

'ms of pain. But this

supposed to happen. | don’t absaiite Irousetff afaallemess, out of itifk emoaramapadf

knowing the consequences, agreebbed®’a crime: ar

% pennsylvania v. Daniels, 531 Pa. 210, 217 (Penn. S. Ct., May 29, 1992).
% pennsylvania v. Pelzer, 531 Pa. 235 (May 29, 1992).
59 .

Ibid.

% | etter to Human Rights Watch from Stacey T., Chester, Pennsylvania, May 20, 2004 (on file with Human
Rights Watch).
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Historical Trends in Sentencing to Life without Par ole

As shown in Figure 3, from 1962 until 1981, an averageyafuthmffenders in the
United States entered prison each year with life witholet emtences. Beginning in
1982, the number began to rise markedly, peaking at ththa ¥@96. Although the
number has declined since 1996, it has never returnedhtacthwer figures from
the 1960s to mid-1980s.

While the absolute number of youth sentenced to lifemtvthmole has decreased since
1996, the nationwide proportion of youth sentencee twwithout parole for murder
hasincreaseslative to the total number of youth arrested foriablgimplicated in
murders nationwide (“known murder offende#s”).

Figure 3

Number of Youth Offenders Admitted to Prison with

Life without Parole over Time
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Source: Data provided from thirty-eight state correctional departments and additional other sources for the
states of Alabama and Virginia.

Human Rights Watch and Amnesty International have @mhtpamumber of known
murder offenders (including all degrees of murder ang feurder) who were below

®" The number of known murder offenders is the best proxy for the number of youth convicted of murder,
because specific data for murder convictions of youth offenders does not exist. “Known murder offenders” is a
term used by criminal justice professionals and includes not only all individuals arrested for murders (including
all degrees of murder and felony murder) but also individuals identified by witnesses or reliably identified as
perpetrators but not arrested (usually because the offender was killed). For more information on the methods by
which known offenders are classified, see “Easy Access to the FBI's Supplementary Homicide Reports: 1980-
2000,” U.S. Department of Justice, Office of Juvenile Justice and Delinquency Prevention, available online at:
http://ojjdp.ncjrs.org/ojstatbb/ezashr/asp/methods.asp, accessed on July 22, 2005.
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the age of eighteen for each year from 1980 through 28Q8ewiumber of child
offenders who entered prison during those same yémsaslifetwithout parole
sentence. As shown in Table 4, the proportion of yauttlemoffenders who entered
prison with life without parole sentences constitutedeaig®@wing proportion of the
number of known youth murder offenders. For examplpetbentage going to prison
with life without parole in 2000 was three times greatethi percentage in 1990. The
data thus suggest an increasing punitiveness toward yolathafienders.

Table 4: Youth Murder Offenders and Youth Offenders Sentenced to Life
without Parole

Youth Murder Offenders Percentage of Youth Murder
Youth Murder Entering Prison with Offenders Entering Prison with
Year Offenders LWOP LWOP
1980 1,460 2 0.14%
1981 1,410 5 0.35%
1982 1,235 10 0.81%
1983 1,100 33 3.00%
1984 968 20 2.07%
1985 1,125 32 2.84%
1986 1,334 32 2.40%
1987 1,348 32 2.37%
1988 1,622 59 3.64%
1989 1,805 50 2.77%
1990 2,234 64 2.86%
1991 2,457 66 2.69%
1992 2,470 84 3.40%
1993 2,776 73 2.63%
1994 2,819 116 4.11%
1995 2,338 118 5.05%
1996 2,021 152 7.52%
1997 1,709 143 8.37%
1998 1,407 124 8.81%
1999 1,168 133 11.39%
2000 1,006 91 9.05%

Source: H. Snyder, T. Finnegan, Y. Wan, and W. Kang, "Easy Access to the FBI's Supplementary Homicide
Reports: 1980 — 2000," 2002, available online at: http://ojjdp.ncjrs.org/ojstatbb/ezashr/ , accessed on
September 14, 2005 (using data from the Federal Bureau of Investigation, Supplementary Homicide Reports
1980-2000 [machine-readable data files]). Data on dates of entry to prison contained in data provided by thirty-
eight state correctional departments and additional other sources for the states of Alabama and Virginia.
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Comparing the imposition of life without parole sentemcelsildren and adults
convicted of murder casts additional light on the ingggamitiveness toward child
offenders. As shown in Figure 4, in eleven out of the sengmtars between 1985 and
2001, youth convicted of murder weee likely enter prison with a life without
parole sentence than adult murder offef@Bren when death sentences are included,
as shown in Figure 5, in one quarter of the same seveatesechyild murder offenders
were more likely to recemiher the death penalty or life withbanh @aholis. In the
remaining years, adults were only slightly more lilegiietqrison witkithelife

without parole or death sentences (between 1.3 and Britguer@oints)—a
remarkable finding given that during most of the yeamsdstiadge numbers of states
had abolished the juvenile death penalty. On its facetdlsagigests that states have
often been more punitive towards children who commit mbateadults. At the very
least, it suggests age has not been much of a mitigatmg thetsentencing of youth
convicted of murder.

Figure 4

Juvenile and Adult Murder Offenders W Juvenile LWOP
Sentenced to LWOP O Adult LWOP
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Source: The data are from the National Corrections Reporting Program, which is sponsored by the
Bureau of Justice Stastics. NCRP data downloads are available online at:
http://www.icpsr.umich.edu/NACJD/NCRP/, accessed on September 6, 2005.

%2 There are no published data that identify the number of adults receiving life without parole sentences in the
United States. We used as a proxy the number of adult offenders entering prison with life without parole
sentences for murder convictions. The proxy should be extremely close to the actual number, since only death
or some other extraordinary development would prevent someone sentenced to life without parole from actually
entering prison.
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Figure 5
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Source: see Figure 4, above.

State Variation in the Use of Life without Parole

There is wide variation among the states in the numbetlobffenders serving life

without parole sentences, as shown in Table 5, below.

New Jersey, Utah, and Vermont all have laws allowimighidet parole for child
offenders, but as of the end of 2003, none of them had anyffentlers serving the
sentence. For this report, the federal bureau of pripomecethat they had zero youth
offenders serving life without parole. However, we moeelgcated at least one
inmate, Jose A., who was fifteen at the time of his crinseesgnding life without

parole in the federal syst&m.

% etter to Human Rights Watch from Jose A., United States Penitentiary Allenwood, White Deer,
Pennsylvania, March 9, 2004 (on file with Human Rights Watch).
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Table 5: Total Youth Serving Life without Parole by State

State Youth LWOP Total State Youth LWOP Total
Alabama 15 Montana 1
Arizona 30 Nebraska 21
Arkansas 46 Nevada 16
California 180 New Hampshire 3
Colorado 46 New Jersey 0
Connecticut 10 North Carolina 44
Delaware 7 North Dakota 1
Federal 1 Ohio 1
Florida 273 Oklahoma 49
Georgia 8 Pennsylvania 332
Hawaii 4 Rhode Island 2
Idaho data missing South Carolina 26
lllinois 103 South Dakota 9
Indiana 2 Tennessee 4
lowa 67 Utah 0
Louisiana 317 Vermont 0
Maryland 13 Virginia 48
Massachusetts 60 Washington 23
Michigan 306 Wisconsin 16
Minnesota 2 Wyoming 6
Mississippi 17

Missouri 116 Nationwide 2225

Source: Data provided by thirty-eight state correctional departments and additional other sources
for the states of Alabama and Virginia.

In Figure 6, below, we present the rates at which stats® ithe sentence relative to

state youth populations. The range in the rates is ex@aagrifirginia has the highest

rate, 132.90 per 100,000 youth age fourteen to seventeen, a rate that is 886 times larger
than Ohio’s lowest rate of 0.15. The national rate is 14.20
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Figure 6

Rate of Youth Offenders Serving Life without Parole
by State
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Source: Data provided by thirty-eight state correctional departments and additional other sources for the states
of Alabama and Virginia. Population data were obtained from Population Division, U.S. Census Bureau, “Table
2: Annual Estimates of the Population: April 1, 2000 to July 1, 2003,” released in September 2004, available
online at: http://www.census.gov/popest/states/asrh/SC-EST2003-02.html, accessed on September 6, 2005.

The differences in the state rates of life without pargleddr do not correlate directly
to differences in rates of violent crime by youth. As shdvigure 7, there are states
with high rates of youth violence but low rates of youtHiiithithout parole

sentencing such as Delaware, lllinois, and Marylandeendrthstates with the
reverse: high rates of youth with the sentence and l@sesfraputh crime, such as

Virginia, Pennsylvania, and Michigan. Virginia’s rabeithfcrime is 34 percent lower

than Ohio’s crime rate, yet, as noted above, Virginideisgthbut parole sentences

for youth at a rate that is 866 times greater than Oh&ssu¥j on the other hand, has

both relatively high rates of youth crime and high ratestefsing youth to life

without parole.
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Figure 7
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Source: sentencing rate data provided by thirty-eight state correctional departments and additional other
sources for the states of Alabama and Virginia. Arrest rate data from Federal Bureau of Investigation (FBI),
“Crime in the United States, 1997,” Uniform Crime Reports (UCR), available online at:
http://www.fbi.gov/ucr/97cius.htm, accessed on September 14, 2005. Population data from the Bureau of
Census, “Estimates of the population of states: 1997”. Although many states had crime index data available for
subsequent years, the data from 1997 provided rates for the largest number of states, with reporting coverage
ranging from 33 to 100 percent of counties. No 1997 data were available for Florida, New Hampshire, and
Vermont.

State criminal justice policies and practices clepiylatge role in the different rates
of life without parole sentences for youth. One of thossy mbidices is that of making
life without parole a mandatory sentence for certain cragasdless of whether it is
committed by an adult or a youth. As shown in Table 6glthetates with the highest
rates of sentencing youth to life without parole all makerntence mandatory upon
conviction for certain crimes. The five states with thetloates of sentencing youth to
life without parole (other than those that do not imposeritense on youth at all)
make the sentence discretionary. In these states, ithehiglge retains the ability to
weigh individual characteristics of defendants, thelowmthrates of sentencing
suggests judges’ assessments that life without parbnigpropriate sentence for
youth offenders.
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Table 6: Mandatory or Discretionary Life without Parole by State

Rate* of Rate* of
Mandatory Youth Mandatory Youth
State LWOP LWOP State LwWoP LWOP
Virginia Mandatory Death California Discretionary
(16 +) or LWOP 13.29 0.92
Louisiana Mandatory Death Washington Mandatory LWOP
(16 +) or LWOP 10.96 0.66
Michigan Mandatory LWOP | 5.29 Hawaii Discretionary 0.61
Pennsylvania Mandatory Death Alabama Mandatory LWOP
(16 +) or life
sentence (no
parole for life
sentence) 4.93 0.59
lowa Mandatory LWOP | 3.82 Connecticut Mandatory LWOP | 0.56
Missouri Mandatory LWOP | 3.51 Wisconsin Mandatory LWOP | 0.49
Florida Mandatory Death Maryland Mandatory LWOP
(16 +) or LWOP 3.33 0.44
Arkansas Mandatory LWOP | 2.92 New Hampshire | Mandatory LWOP | 0.43
Oklahoma Discretionary 2.32 Rhode Island Mandatory LWOP | 0.37
Nebraska Mandatory LWOP | 1.96 North Dakota Discretionary 0.24
Colorado Mandatory LWOP Georgia Mandatory Death
1.87 (16 +) or LWOP 0.17
Massachusetts Mandatory LWOP | 1.85 Montana Discretionary 0.17
South Dakota Mandatory LWOP | 1.80 Tennessee Discretionary 0.13
Wyoming Discretionary 1.79 Minnesota Mandatory LWOP | 0.07
Delaware Mandatory LWOP | 1.63 Indiana Discretionary 0.06
Nevada Discretionary 1.53 Ohio Discretionary 0.02
lllinois Mandatory LWOP | 1.45 New Jersey Discretionary 0.00
South Carolina Mandatory Death Utah Discretionary
(16 +) or LWORP if
prosecutor
specifically
requests either 1.15 0.00
North Carolina Mandatory LWOP | 1.06 Vermont Discretionary 0.00
Arizona Mandatory Death Idaho Mandatory Death
(16 +) or LWOP (16 +) or “fixed life
1.03 sentence” no data
Mississippi Discretionary 0.95

*Rate per every 10,000 youth aged 14-17 in state population as of the 2000 Census.

Source: Sentencing statutes of forty-one states. For state totals, data provided by thirty-eight state correctional

departments and additional other sources for the states of Alabama and Virginia.
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Race

No examination of criminal justice in the United Statesiglete without a discussion
of race. Therefore, we collected data on the total numimrtio offenders in each
racial group serving life without parole. Our data ree¢élacks constitute 60 percent
of the youth offenders serving life without parole naitlenand whites constitute 29
perceng4In addition, the data show that black youth nationwideraregdge without
parole sentences at a rate that is ten times higher tteayowthi (the rate for black
youth is 6.6 as compared with .6 for white youth). Ndithdata we compiled nor
other available sources answer the key question: aea étroldrracial minorities
sentenced to life without parole more frequently thanahildeen convicted of similar
crimes and with similar criminal histoffes?

As with the national totals given above, the percentageatynjouth serving life

without parole are often very different from the percentaggte youth serving the

sentence in a particular state. Again, while therditferare dramatic, we do not know

the crime rates, criminal histories, or other raceahfagtors that would allow us to

draw conclusions about racial disparities in the sagtpoticies of states. However,

research studies have found that minority youths receive harsher treatment than similarly
situated white youths at every stage of the crimina gystiem, from the point of

arrest to sentencifgkor example, Amnesty International’s research indictesd

% Native Americans constitute .8 percent, and Asian Americans are .9 percent of the total number of youth
offenders serving life without parole sentences. Note that the 2000 Census used separate categories for race
(White, Black, American Indian, Hawaiian, and Asian) and ethnicity (Hispanic or Latino and non-Hispanic or
Latino). Therefore, all people who identified themselves as Hispanic, regardless of their race identification are
counted in the Hispanic populations. Those people who identified themselves as White-Hispanic are also
counted in the White population; those people who identified themselves as Black-Hispanic are also counted in
the Black population; and so on.

% After combing existing datasets on crime rates, Human Rights Watch spoke with Tom Zelenock, the project
leader of the National Archive of Criminal Justice Data project at the University of Michigan’s Inter-University
Consortium for Political and Social Research. He stated that Uniform Crime Reports (UCR) Data provide state
break-downs of overall race of offenders and state break-downs of age of offenders, but UCR data does not
provide a state break-down of the race of offenders of (or below) a particular age. This is a widely
acknowledged shortcoming in the data. Zelenock said he is sure people have tried to extract juvenile race data
and have “done it incorrectly,” because it is just not possible from data currently collected in the United States.
Human Rights Watch telephone interview with Tom Zelenock, on March 24, 2005.

® See., e.g., Eileen Poe-Yamagata and Michael A. Jones, And Justice for Some (Building Blocks for Youth
Initiative for the National Council on Crime and Delinquency, 2000), available online at:
http://www.buildingblocksforyouth.org/justiceforsomel/jfs.html, accessed on September 14, 2005 (finding that
youth of color are overrepresented and receive disparate treatment at every stage of the juvenile justice
system); Mike Males and Dan Macallair, The Color of Justice: An Analysis of Juvenile Adult Court Transfers in
California (Justice Policy Institute, Building Blocks for Youth Initiative, Feb. 2000), available online at:
http://www.buildingblocksforyouth.org/colorofjustice/coj.html, accessed on September 14, 2004 (The Color of
Justice) (showing that youth of color are 8.3 times more likely than white youth to be sentenced by an adult
court to imprisonment in a California Youth Authority facility); Jolanta Juszkiewicz, Youth Crime/Adult Time: Is
Justice Served? (Pretrial Services Resource Center, Building Blocks for Youth Initiative, Oct. 2000) available
online at: http://www.buildingblocksforyouth.org/ycat/ycat.html, accessed on September 14, 2005 (showing
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reason for the over-representation of black and otherityichildren in the criminal
justice system is racial discrimination by law enfotcamagstice authoriti€dn
addition, in a study of youth in Florida’s juvenile gusystem researchers found:

[W]hen juvenile offenders were alike in terms of agiergseriousness
of the offense which promoted the current referral, andsszss of
their prior records, the probability of receiving énshest disposition
available at each of several processing stages wdstigimerity
youth than for white youg.

Table 7 presents, by state, the racially disagdregi@s of youth sentenced to life
without parole per 10,000 youth aged fourteen throughesatent

Table 7: Rate of Youth Offenders Serving Life without Parole by Race and
State

YouthLWOP | White LWOP | BlackLWOP | Hispanic Black / White
State Rate* Rate Rate LWOP Rate Ratio
Alabama 0.6 0.2 1.3 0.0 5.6
Arizona 1.0 0.3 5.2 1.4 18.1
Arkansas 2.9 1.2 9.5 0.0 7.6
California 0.9 0.2 4.4 0.9 22.5
Colorado 1.9 0.6 10.7 2.7 16.7
Connecticut 0.6 0.1 2.6 0.9 19.6
Delaware 1.6 0.3 5.7 0.0 175
Florida 3.3 14 9.8 0.6 6.9
Georgia 0.2 0.1 0.4 0.0 5.4
Hawaii 0.6 n/a n/a n/a n/a
Idaho no data n/a n/a n/a n/a
Illinois 1.4 0.4 5.7 0.9 15.7

over-representation and disparate treatment of youth of color in the adult system and questioning the fairness of
prosecuting youth as adults).

®7 “Betraying the Young: Children in the U.S. Justice System” (Amnesty International, November 20, 1998),
available online at: http://web.amnesty.org/library/Index/engAMR510601998, accessed on September 14, 2005.

% Donna Bishop and Charles Frazier, A study of race and juvenile processing in Florida, a report submitted to
the Florida Supreme Court Racial and Ethnic Bias Study Commission, 1990 (cited in he Color of Justice).

% In both Table 7 and Figure 7, we included only those states that had at least one child offender of each race
in the rate comparisons.
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YouthLWOP | White LWOP Black LWOP Hispanic Black / White
State Rate* Rate Rate LWOP Rate Ratio
Indiana 0.1 0.1 0.0 0.0 n/a
lowa 3.8 2.4 40.6 12.2 16.8
Louisiana 11.0 4.2 21.7 0.0 5.2
Maryland 0.4 0.1 1.2 0.0 10.6
Massachusetts 1.8 0.9 8.8 2.6 9.7
Michigan 5.3 1.9 23.1 2.6 12.4
Minnesota 0.1 0.04 0.0 0.0 n/a
Mississippi 0.9 0.7 1.3 0.0 1.7
Missouri 35 1.8 145 0.0 7.9
Montana 0.2 0.0 0.0 6.1 n/a
Nebraska 2.0 1.0 18.6 0.0 18.1
Nevada 1.5 1.1 4.6 0.8 4.3
New Hampshire 0.4 0.3 0.0 6.8 0.0
New Jersey 0.0 0.0 0.0 0.0 0.0
North Carolina 11 0.2 3.0 0.0 14.6
North Dakota 0.2 0.0 0.0 16.6 n/a
Ohio 0.0 0.0 0.1 0.0 n/a
Oklahoma 2.3 12 12.6 21 10.3
Pennsylvania 4.9 1.3 26.4 13.2 20.9
Rhode Island 0.4 0.0 2.4 1.6 n/a
South Carolina 1.2 0.6 1.9 0.0 3.2
South Dakota 1.8 14 0.0 0.0 n/a
Tennessee 0.1 0.1 0.3 0.0 3.8
Utah 0.0 0.0 0.0 0.0 0.0
Vermont 0.0 0.0 0.0 0.0 0.0
Virginia 13.3 n/a n/a n/a n/a
Washington 0.7 0.5 3.0 0.0 5.7
Wisconsin 0.5 0.2 3.7 0.0 17.6
Wyoming 1.8 0.9 0.0 8.0 n/a
Nat'l Average 1.8 0.6 6.6 1.1 10.3

*Rate per every 10,000 youth aged fourteen to seventeen in state population as of the 2000 Census

Source: Data provided by thirty-eight state correctional departments and additional other sources for
the states of Alabama and Virginia. Population data were obtained from the U.S. Census Bureau,
State Population Data Sets, available online at: http://www.census.gov/popest/states/asrh/files/SC-
EST2003-race6-AL_MO.csv and http://www.census.gov/popest/states/asrh/files/SC-EST2003-race6-
MT_WY.csv, accessed on March 4, 2005. Calculations are based on Census 2000 data.
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In every single state, the rate for black youtkrsmd to life without parole exceeds
that of white youth. The highest black rate individual state—40.5 (in lowa)—is just
under nine times greater than the highest whitefat2 (in Louisiana). The highest
Hispanic rate of 16.6 (in North Dakota) is 3.6 tigneater than Louisiana’s rate for
whites.

Table 7 also indicates that there is a sizeable spread tedvingghest and lowest rates
within racial groups, but the differential for black yisuii far the greatest. For black
youth, the life without parole rates range from 40.6 in do®art Tennessee. For
Hispanics, the highest rate is 16.6 in North Dakota, @fatést is .6 in Florida.
Finally, for white youth, the range is much smaller, f2oim douisiana to .04 in
Minnesota.

In Figure 8, we have ordered the states according etbéthie ratio of their black
rates of youth offenders sentenced to life without pamigaced to white rates.

Figure 8

Ratio of Rates of Black to White Youth
Sentenced to Life without Parole
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The highest black/white ratio is that of California: hlagth in that state are 22.5
times more likely to be serving a sentence of life witholg e white youth.
Mississippi’s black to white ratio is the lowest in tiomreblacks are only 1.7 times
more likely to be serving the sentence than whites. Olityitaliraw conclusions
about racial disparities in sentencing from this datgighihe need for states, the
federal government, and independent experts to conmgijgrdgated data on this
issue.

Case Study: Emily F.

Emily F. was age fourteen in this photo and age fifteen when she committed her
crime.

© 2005 Private.

Emily F. was reportedly violently rapee v geaiscolda She Was placed by

her mother in a group home in lowa, where she viiasityeathd tamaleyiitessian.¢rime in 1994
when she was fifteen years old, ielinked heherinme of Prozac, asnusditation|that i

treat depression “by increasing trtenamaunatofaesobstance in the hiataithatdfegds m
balance.”

According to Emily, she told her duitortohinee ¢irines that she was mmmmmal

she feared were triggered by the trezalscdawidyteerdoctor that she hekeal tob

Prozac because of negativEis@ldaffeatter that meeting, Emily was arrested for murdering her al
woman that she “had no reason to rarenyasuhnaeisperdtmost weekendslhitielsince [she] wa
years ofd.”

™ U.S. National Library of Medicine and U.S. Institutes of Health, “Fluoxetine, brand names Prozac, Sarafem,”
MedlinePlus Drug Information, available online at:
http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/a689006.html, accessed on April 15, 2005.

™ |In October 2004, the U.S. Food and Drug Administration (FDA) asked antidepressant manufacturers to
include warnings about possible side effects, specifically suicidal tendencies in children taking these
medications. In a press statement, the FDA stated: “Pediatric patients being treated with antidepressants for
any indication should be closely observed for clinical worsening, as well as agitation, irritability, suicidality, and
unusual changes in behavior, especially during the initial few months of a course of drug therapy, or at times of
dose changes, either increases or decreases.” See FDA Public Health Advisory, “Suicidality in Children and
Adolescents Being Treated With Antidepressant Medications,” October 15, 2004, available online at:
http://www.fda.gov/cder/drug/antidepressants/SSRIPHA200410.htm, accessed on September 15, 2005.

7 Letter to Human Rights Watch from Emily F., lowa Correctional Institute for Women, Mitchellville, lowa, March
13, 2004 (pseudonym) (on file with Human Rights Watch). Human Rights Watch was also contacted by a young
man serving a life without parole sentence in Alabama and his mother, both of whom link his criminal offense to
the fact that he was on an antidepressant medication at the time.

43 SENTENCING OF YOUTH TO
LIFE WITHOUT PAROLE



At Emily’s trial, contradictory evideadexb@stininether her crime was premedi
reaction to her medication. One rgsliEmeditbgegtohat Emily told Hérenfaaupt

to take her money, and mentionetries pigheeagsabnd hours leadinghip sa

ted or an impulsiv

that just prior to the murder, Emily “experienced an ‘affective storm’ which tgtally overwhelmed
operations of her brain, leaving hémhbia pEyaeniustate before murtieidog évgr,aunt]

the state’s psychiatrist, Dr. Taytaidigpunsdrityand “noted the varitwisndadipaten

then receiving, including Prozac, danly sxhdraecchasequedaeshaylbealso ngted

that the defendant was receivingifieocotieenatitiert which he saichiaidrijeoaffect of

less inclined to be aggressive.

" lowa v. Fetters, 562 N.w.2d 770 (lowa Ct. App. Feb. 26 1997).
™ Ibid.
" |bid.
™® Ibid.
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V. The Difference between Youth and Adults

It is axiomatic that children are in the process of growiitgth physically and
mentally. Their forming identities make young offendssBemt candidates for
rehabilitation—they are far more able than adults nonlesarskills, find new values,
and re-embark on a better, law-abiding life. Justist sebed when these
rehabilitative principles, at the core of human rigindasds, are at the heart of any
punishments imposed on child offenders. Sentenceskausttd account both the
gravity of the crime as well as the culpability or blathewess of the offender. The
question of culpability is what separates children fidts. atthile children can commit
acts as violent and deadly as those adults commit, thewdtmmess is different by
virtue of their immaturity. Their punishment shouldaeladge that substantial
difference.

Children may know right from wrong: proponents of achitrsges for children
correctly point out that most children, even a six-iggazam parrot the phrase that it is
“wrong” to kill, albeit often without any real understendf what killing means or why
it is wrong. But by virtue of their immaturity, children lesgedeveloped capacities
than adults to control their impulses, to use reasoid#tbair behavior, and to think
about the consequences of their conduct. They are, jrs8hogrowing up.” A
sentence of life without parole negates that realityhgretatd offenders as though
their characters are already irrevocably set.

The Difference According to Psychology

Psychological research confirms what every parent knittwsncincluding teenagers,
act more irrationally and immaturely than adults. Aegdodmany psychologists,
adolescents are less able than adults to perceive andnohttegdong-term
consequences of their acts, to think autonomoushdinéteending to peer pressure or
the influence of older friends and acquaintances, antra their emotions and act
rationally instead of impulsively. All of these tereteatfect a child’s ability to make
reasoned decisions.

Psychologists have long attributed the differenceshetdts and children to either
cognitive or psychosocial differences. Cognitivadbeniggest that children simply
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think differently than adults, while psychosocial explamatopose that children lack
social and emotional capabilities that are better deviel aotlts?

Research has established that adolescent thinkesgrstriented and tends to either
ignore or discount future outcomes and implicatigxtdeast one researcher has found
that teenagers typically have a very short time-hor@anglonly a few days into the
future when making decisidhgnother study concluded that only 25 percent of tenth
graders (whose average age is sixteen), compareerted2qb twelfth graders (whose
average age is eighteen), considered the long-ternneocse@f important

decisiong? To the extent that adolescents do consider the implicdttbes acts, they
emphasize short-term consequences, perceiving andgneiger-term consequences
to a lesser degrée.

Psychological research also consistently demonktatdsltren have a greater
tendency than adults to make decisions based on ensatatnas anger or fear, rather
than logic and reas@aStudies further confirm that stressful situations oigliytee

the risk that emotion, rather than rational thought, \dk ¢joe choices children

" See, e.g., Elizabeth Cauffman and Laurence Steinberg, “(Im)maturity of Judgment in Adolescence: Why
Adolescents May Be Less Culpable Than Adults,” Behavioral Science and Law, vol. 18, (2000), p. 742-43.

8 See, e.g., William Gardner and Janna Herman, “Adolescent’s AIDS Risk Taking: A Rational Choice
Perspective,” Adolescents in the AIDS Epidemic, William Gardner, et al., eds., (San Francisco: Jossey Bass,
1990), p. 17, 25-26 (“Adolescent’s AIDS Risk Taking”); Marty Beyer, “Recognizing the Child in the Delinquent,”
Kentucky Child Rights Journal, vol. 7 (Summer 1999), p. 16-17.

™ See Meghan M. Deerin, “The Teen Brain Theory,” Chicago Tribune, August 12, 2001, p. C1 (citing Russell
Barkley, professor of psychiatry and neurology at the University of Massachusetts Medical School).

% Catherine C. Lewis, “How Adolescents Approach Decisions: Changes over Grades Seven to Twelve and
Policy Implications,” Child Development, vol. 52 (1981) p. 538, 541-42 (noting that subjects in grades seven and
eight considered future consequences only 11 percent of the time) (“How Adolescents Approach Decisions”).

8 See “Adolescent’s AIDS Risk Taking” (concluding that adolescents often focus only on short-term implications
of their actions, while ignoring long-term negative consequences); Barbara Kaban and Ann E. Tobey, “When
Police Question Children: Are Protections Adequate?” Juvenile Center Child and Courts, vol. 1 (1999), p. 151,
155 (concluding that “research supports the notion that adolescents’ failure to consider long-term consequences
may compromise youthful decision making. A failure to consider consequences may be due to a lack of
understanding of the consequences as well as a failure to consider them.”); Marty Beyer, “Immaturity,
Culpability & Competency in Juveniles: A Study of 17 Cases,” Summary of Criminal Justice, vol.15, no. 27
(2000) (“Immaturity, Culpability & Competency in Juveniles”); “How Adolescents Approach Decisions,” p. 541
(reporting results of an empirical study of juvenile decision-making which found that only 11 percent of seventh-
eighth graders, 25 percent of tenth graders, and 48 percent of twelfth graders considered long-term
consequences when making significant medical decisions).

8 See Thomas Grisso, “What We Know About Youth's Capacities,” Youth on Trial: A Developmental
Perspective on Juvenile Justice, Thomas Grisso and Robert G. Schwartz, eds. (Chicago: University of Chicago
Press, 2000), p. 267-69 (reviewing literature on effects of emotion on children’s cognitive capacities).
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makes3 In the most emotionally taxing circumstances, childréesa able to use
whatever high-level reasoning skills they may possesagrieat
even mature young people will often revert to more ikleilard
impulsive decision-making processes under extressang#

Gregory C., who was fifteen when he shot and killed agibtiee
who had pulled him over for speeding in a stolen car, dg$dsibe
state of mind at the time:

A kid just does something—whether it's an accident tioni. |

Gregory C. is mean personally, me, | was fifteen years old . . . | digkv'tkrat |
fourteen in this was doing. | was still a kid. . . . Kids do a lot of stupid thing$e
phowo.andhe  person | was when | was fifteen, | really didn't have aajsmor
his crime. didn’t even know who | was at that time. | hate to admit itwas |

©2005Private.  rag| jgnorants

The Difference According to Neuroscience

Neuroscientists using magnetic resonance imaging (MRdlytthe brain are now
providing a physiological explanation for the featurdslesaence that developmental
psychologists—as well as parents and teachers—htfreddenyear& These MRI
studies reveal that children have physiologically\estspdd means of controlling
themselves.

Neuroscientists have produced MRI images of the anatfioyetion of the brain at
different ages and while an individual performs a raragk®f They have uncovered

% See e.g., Kim Taylor-Thompson, “States of Mind/States of Development,” Stanford Law and Policy Review,
vol. 14 (2003), p. 155, fn. 107-108 (reviewing research on effects of stress on juvenile decision-making) (“States
of Mind/States of Development”).

8 “Immaturity, Culpability & Competency in Juveniles,” p. 27. See also “States of Mind/States of Development,”
p. 153.

% Human Rights Watch interview with Gregory C., Colorado State Penitentiary, Cafion City, Colorado, July 2,
2004 (pseudonym).

86 See, e.g., Jeffrey Arnett, “Reckless Behavior in Adolescence: A Developmental Perspective,” Developmental
Review, vol. 12 (1992), p. 339; Charles E. Irwin, Jr., “Adolescence and Risk Taking: How are They Related?”
Adolescent Risk Taking , Nancy J. Bell and Robert J. Bell, eds. (Thousand Oaks: SAGE Publications, January
1993), p. 7.

87 See, e.g., Jay N. Giedd, et al., “Brain Development During Childhood and Adolescence: A Longitudinal MRI
Study,” Nature Neuroscience, vol. 2 (1999), p. 861 (discussing an MRI study of the brains of 145 children,
images taken up to five times per child over ten years); Kenneth K. Kwong, et al., “Dynamic Magnetic
Resonance Imaging of Human Brain Activity During Primary Sensory Stimulation,” Proceedings of the National
Academy of Science, vol. 89 (1992), p. 5675.
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striking differences between the brains of adolescdrtoaa of adults. Much of this
scientific research into the biological distinctietvgeen adults and children reveals
that these differences occur along an age continuum-ethetyrdagically disappear at
a given age—and the rate at which the adolescent brairs achylireapabilities differs
from individual to individual. Nevertheless, researcnesdentified broad patterns of
change in adolescents that begin with puberty and comtinyeung adulthood.

A key difference between adolescent and adult brainsisdhedrontal lobe. The
frontal lobe of teenagers is composed of differentitesiaind types of cell matter and
has different neural features than the adult brainrébessdave linked the frontal
lobe (especially a part of the frontal lobe called thenpagéfrortex) to “regulating
aggression, long-range planning, mental flexibiitsaa thinking, the capacity to hold
in mind related pieces of information, and perhaps nagaignt.88 In children, the
frontal lobe has not developed sufficiently to perform fitnesigons. Throughout
puberty, the frontal lobe undergoes substantial traasifumsithat increase the
individual’s ability to undertake decision-making rihjacts into the future and to
weigh rationally the consequences of a particular coacsersP

These cell and neural developments in the brain provitkt@miaal basis for
concluding that youth up to age eighteen are, on averagsplassible for criminal
acts than adults. As Daniel Weinberger, director of the Clinical Brain Disorders
Laboratory at the National Institutes of Health exgylthe developed frontal lobe,
including its prefrontal cortex, “allows us to act obdkes of reason. It can preclude
an overwhelming tendency for action. . . . It also allowsassciously control our
tendency to have impulsive behawor.”

Addressing youth violence, Weinberger explains:

| doubt that most school shooters intended to kill, indihle sense of
permanently ending a life and paying the consequertbesrést of

® Bruce Bower, “Teen Brains On Trial: The Science Of Neural Development Tangles With The Juvenile Death
Penalty,” Science News Online, vol. 165, no. 19 (May 8, 2004), available online at:
http://www.sciencenews.org/articles/20040508/bob9.asp, accessed on September 14, 2005.

% |bid. See also Elkhonon Goldberg, The Executive Brain: Frontal Lobes and the Civilized Mind (New York:
Oxford University Press, 2001), p. 434; Allan L. Reiss, et al., “Brain Development, Gender and 1Q in Children: A
Volumetric Imaging Study,” Brain, vol. 119 (1996), p. 1768; Elizabeth R. Sowell, et al., “Mapping Continued
Brain Growth and Gray Matter Density Reduction in Dorsal Frontal Cortex: Inverse Relationships During
Postadolescent Brain Maturation,” Journal of Neuroscience, vol. 21 (2001), p. 8821.

% See Daniel R. Weinberger, “A Brain Too Young For Good Judgment,” The New York Times, March 10, 2001,
p. Al13.
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their lives. Such intention would require a mature miafomrtex,
which could anticipate the future and rationally appreaiszse and
effect . . . The [juvenile] brain does not have the ballogachinery to
inhibit impulses in the service of long-term plarfhing.

In addition, because their frontal lobe functions poddigscents tend to use a part of
the brain called the amygdala during their decisiong§?akie amygdala is a locus for
impulsive and aggressive behavior, and its dominantteeawsdeveloped frontal lobe
makes adolescents “more prone to react with gut inStatadult brains, the frontal
lobe offers a check on the emotions and impulsesatngifrom the amygdé&fa.
Reflecting on the dominance of the amygdala, Deboratuyitfged of the Harvard
Medical School concluded:

[A]ldolescents are more prone to react with gut instiect tvey
process emotions but as they mature into early adultmpodre able
to temper their instinctive gut reaction response wihah reasoned
responses . . . Adult brains use the frontal lobe to riagomrahpply
brakes to emotional responses. Adolescent brains aegjnetng to
develop that abiligy.

! Ibid.

%2 See, e.g., Jan Glascher and Ralph Adolphs, “Processing of the Arousal of Subliminal and Supraliminal
Emotional Stimuli by the Human Amygdala,” Journal of Neuroscience, vol. 23 (2003), p. 10274.

% National Juvenile Defender Center, Adolescent Brain Development and Legal Culpability, April 2003 (quoting
Dr. Deborah Yurgelun-Todd of Harvard Medical School).

* Gargi Talukder, “Decision-Making is Still a Work in Progress for Teenagers,” July 2000, available online at:
www.brainconnection.com, accessed on July 22, 2005.

% |bid.
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Case Study: Alexis V.

Alexis V. was age fourteen both in this photo and when she committed her crime.
© 2005 Private.

Alexis V., a woman of mixed race jropnisoitted ihdowrame wheh she was
fourteen years old. She wrote: “Myencthewasletghtgln yearg old, my
grandparents didn’t like me becawses bwabbkedk child. . . . | vyas abused

”

physically and emotionally. My parentdiegeré wathvary hard for me growing Up.

When her mother was interviewedfeaithith a¢gdetxishwas: “[O]ne ofvilagsenkiddahat al
have attention. She was diagnosedmwitbfisD HBy[atantivity disordesixtBugrapduntil

she was an honor roll student. . a. lbwvaistdeitikmegand | was in thbistBletsaqsipre

of those kids that wanted to do the piano lessons andibaikdbalhand tiethatrglyul drank
up all the money . . . Well, she figugetitbasa kwagons. She told tbet tpawchear’
could you give me lesséns for free?”

Alexis explained that she decideduse"tweavgeytingcheat by my mons giod sodi
involved but they didn’t do anythingt'tWedve tsbedeed in “sheltersefestam aifpe
group homes.” A researcher for this report interviewed kégel@riideyouwthaeo
the first group home she lived in.Hgrgaenhsaditedound Alexis to be:

“Intelligent, extremely intelligent. She was very outgoing, strong personality,Jpleasant to be arot
an anger and a temper there that sasgast.bel@utthevould never hate baliddfidkbat

someone’s life. When one of the lotimee eduaidedqmsaioed . . . it was abssilthewsgioick, my

was that she was picked up for sonheontdetsaybersee her breakingakiogadnefise and t

cards, when she was on the run aing scenednBglbe?t Never. A few mpendts Hefore it hap

when she graduated from Forest Ridgk hayaufespecidl to Pizza Hutherdales
two-year-old daughter Danielle toalsegh@&Hmitivaohmow much | trusted [Alexid]. | stil

% Human Rights Watch interview with Alexis V., lowa Correctional Facility for Women, Mitchellville, lowa, April
5, 2004 (pseudonym) (unless otherwise noted, all statements attributed to Alexis V. in this case study were
obtained during this interview).

" Human Rights Watch telephone interview with Lee Ann Veal, April 29, 2005 (Interview with Lee Ann Veal).
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trust her; my wife and | say thaoifitsbepeigamgete can come and Ik wititilishépr a w
gets her feet on theground.”

Alexis’s behavior worsened between the ages of twelve and fourteeall&théhgtosecutor in Alexis’
she had delinquency charges during this period.

Alexis’s mother described the chargbehdndodatighthe turned twealgenayhy JpHewi
just changed. She stopped going teaddamt intoSights, she was idédiainepsbedead v
But then again, now I've got an eaghikigear-ydadiaolll, and they botlodeseNielqoakpis
getting angry and yelling and all tettwaéngesn”

Alexis wrote, “I ran away from thel lasisgrowpdmineas fourteen andshadsbien all th
happene@€bdurt documents indicate that aftEisrarteyedving Bome of a womgdn under the
pretense of needing to use the pladeefantidbehaas laken and used the wonpan’s car and credit
cards. The sixty-six-year-old womanmwasuitiprel steabdvounds. Other ghgsiea|evidence,
bloodstains and fingerprints, linkec&@Bwith tAlthes and her mother maintas t there were
individuals involved in the crimewas eveooh@iged. Her mother sayshnatitheg victim i

“was a very well known librarian isdhat tolke. Steewas just a worelerful woman.”

Alexis was transferred from juvertibestaindt tnadaean adult in low@nAdftherdol
she was sentenced to life withodegerelenfoxdérsiToday, Alexis’s nsjtisea
adult now. My daughter—it’s like stiedf saavidikedrigeup. . . . Well | Igstaloers $Shejystse
hears about what | do now with ttehethaakiols fauthem too.”

% Human Rights Watch telephone interview with Mike Dryden, former residential youth counselor at Forest
Ridge home, lowa, March 4, 2005.
 Human Rights Watch telephone interview with Thomas Ferguson, November 22, 2004.

1% |nterview with Lee Ann Veall.

101 ) etter to Human rights Watch from Alexis V., lowa correctional Institution for Women, Mitchellville, lowa,

March 29, 2004 (on file with Human Rights Watch).
%2 See lowa v. Veal, 564 N.W.2d 797 (lowa S. Ct. May 21 1997).
1% |nterview with Lee Ann Veal.

%% |pid.
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VI. Life without Parole in Adult Prison

“Doing time” is difficult for any prisoner. Prisons arsdgoheerless, and often
degrading places in which all inmates struggle to méiataequilibrium despite
violence, exploitation, lack of privacy, stringenationis on family and community
contacts, and a paucity of opportunities for meanedyfahtion, work, or other
productive activities.

But “doing time” is particularly challenging for those wine ¢o prison as adolescents
or very young adults. They often lack the physical and copitigl mechanisms that
older adult prisoners use to maintain their mental hedldel&respect. Not only are
teens ill-equipped to handle prison, it is also an unléedyfar them to gain the life
experiences and education necessary for healthyamémthysical development.
Penitentiaries in the United States are not designedhéo fahabilitation, and youth
offenders sentenced to life without parole are ofterdbieone participating in the few
programs that do exist. And youth offenders servingthfauvparole face an
additional and daunting challenge—they must come to tighrttsawact that they will
live in prison for the rest of their lives.

We have data on age at admission for 420 of the 2,225femdbrs currently serving
life without parole in the United States. As illustrafEabie 8, the average age at
admission to prison was eighteen years old; the yamigestl prison at age fourteen
and the oldest was twenty-six years old. Nevertheless;etf, or just under one-third
of all the offenders studied, were admitted to adult geritswhile they were still
childreis

Table 8
Age at Admission Number of Offenders
14.00-14.99 years 1
15.00-15.99 years 5
16.00-16.99 years 31
17.00-17.99 years 86
18.00-18.99 years 138
19.00-19.99 years 111

1% The states of Alabama, lllinois, and Louisiana were unable or unwilling to provide us with data on youth
offenders’ ages at admission to prison.

THE REST OF THEIR LIVES 52



Age at Admission Number of Offenders
20.00-20.99 years 31

21.00-21.99 years 7

22.00-22.99 years 7

23.00-23.99 years 1

24.00-24.99 years 0

25.00-25.99 years 1

26.00-26.99 years 1

Total: 420 child offenders

Source: Data provided by thirty-eight state correctional departments and additional other sources for the states
of Alabama and Virginia.

Adjusting to Life in Adult Prison

No one, offenders included, expects prison to be a ple@san Upon incarceration,
all inmates must face the taxing psychological and plinaieabe of adjusting to
prison, and some fail or just barely pass the test. Prsmorefsarn that their
psychological and physical survival depends on emodioimal, heightened
guardedness, resistance to or modeling of violenaggredsion, and an ability to
negotiate the deceptive behaviors of otbfehs. one youth offender said, “[M]y life in
prison has been like living in hell. It's like living and dyithe same time, and with my
sentence the misery never ends. Life in prison is abdifelt is a mere existen&g.”

There is a considerable incongruity between the physiental immaturity of young
prisoners and the kinds of experiences and people priEntfem to confront.
Starting in the 1960s, sociologists and psychologrtgtiatithe negative
psychological effects of imprisonment increase asmtiarc continues, but begin to
reverse as prisoners near the time of réfé@féenders serving life without parole
know that they will never leave prison, meaning thanfier, soe negative effects of
imprisonment can be expected to increase and indeed, endgssew.

106 Craig Haney, “Psychology and the Limits to Prison Pain: Confronting the Coming Crisis in Eighth

Amendment Law,” Psychology, Public Policy and Law, vol. 3 (December 1997), p. 499 (“Psychology and the
Limits to Prison Pain”)

197 |_etter to Human Rights Watch from male prisoner in Lapeer, Michigan, July 23, 2004 (on file with Human
Rights Watch).

1% For documentation of increased effects, see, e.g., Stanton Wheeler, “Socialization in Correctional

Communities,” American Sociological Review, vol. 26 (1961), p. 697; Peter Garabedian, “Social Role and
Processes of Socialization in the Prison Community,” Social Problems, vol. 11 (1963), p. 140. For
documentation of decreased effects, see, e.g., Robert Johnson and Hans Toch, “The First Cut is the Deepest:
Psychological Breakdown and Survival in the Detention Setting,” The Pains of Imprisonment (Thousand Oaks:
SAGE Publications, 1982); “Psychology and the Limits to Prison Pain,” p. 499.

53 LIFE WITHOUT PAROLE IN ADULT PRISON



Youth offenders interviewed and corresponded with $orefhort recalled experiencing
a wide range of emotions while adjusting to prison. weteckinitial feelings of fear,
anger, loneliness, or hopelessness. Some youth offentiErgplated or even
attempted suicide. Those who had been in prison for teroyésss were still in the
midst of the adjustment process.

The Reality of the Sentence

Once in prison, child offenders must come to grips witiedhity of a life-long prison
sentence. For example, Jacob O., who was seventeemat ttidis offense of
aggravated first degree murder, explained his undagst#rtds sentence, “In all
reality it was not until about the age of twenty-twad thdy understood [the sentence].
I did not know that this would mean that my whole life wag goie gone. If | would
have known at the time what it all meant | would have trigketthie plea®®

When he was interviewed for this report, Thomas M. saithadbtrial:

[It] was very emotional and | broke out crying in couot’t @now if |
fully understood but | kinda understood when they just'gaildy,
guilty, guilty” and “life” y’ know? As time went on, Bally starting to
realize how serious it is. | was young, | wasn'’t realjucatedd. When
| got locked up, | was in the eighth grade. All my educatioarhas
through the years of being incarceréged.

Matthew C. told a researcher for this report:

| don’t think it really sunk in until I'd been in prison fahde and had
some time to look over my case and then | realized, “maa thayg
to keep me here.” You know what | mean? It kinda s&#k in.

199 | etter to Human Rights Watch from Jacob O., Washington State Penitentiary, Walla Walla, Washington,

March 26, 2004 (pseudonym) (on file with Human Rights Watch).

% Human Rights Watch interview with Thomas M.

! Human Rights Watch interview with Matthew C., Colorado State Penitentiary, Cafion City, Colorado, July 27,

2004 (pseudonym).
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Case Study: Dean F .

Dean F. was fifteen years old aintiee limeahks ftom a financiallywasunarigratly

and

home in Missouri with his mother amchbbcethéedhie liswa, because his crime ocgurred in that state

He had prior juvenile charges of puapmenty atzohfatpnyt tampering for stealing a g
held back in school fdt°one year.

At the time of his interview for tsmiddpap®@anost of his time rdadomhijstod/|
in his cell. When asked about hidififeenhba Beplased, “I lived with emgsnaoen, nj

ar, and he had be

i
y par

divorced and my dad is a university professor in Gexashbdwagkippen sehtetisane and

stole a car once before, but nothagythingni et

At the time of the crime, he saidieifidsnddd¢ltee fo run away from hotalee @eate
and | brought along a hunting gunoWa anosteshinte started having edlyfneable)
decided we should try to steal analith&eeprgmnge @ad so we pulled dashimdpdy
lights that Dean’s friend’s father—a postal worker—had on top of his cgiyamnd
her car and scare her using the gti®.Evebythingnvelooked like shegiwasmet lyei
car, so | walked back to our car.rewdssrit eyeini¢inel started freakingaoidt e sh
stabbed her over and over.”

The victim, a thirty-two-year-old woman, had been shot once in the face and §
in her car. Press accounts of Dednascexqiddemethtiisat evidence wasgmivoduaed

Cided to
Eventu
[using
we were going to
gto
t her

tabbed thirty-thre
plac

brothers (Derek S. and Burt S.) asthferped Derelves grabbed the guBurpwings brother

had shot the victim. Burt then stalbedherkitfRestedtimately confessed to shoq
stabbing the Victim.

ting and

12 |owa v. Smith, Smith, Privitt, and Speaks, 546 N.W.2d 916, 923 (lowa S.Ct. Apr. 17, 1996).

"% Human Rights Watch interview with Dean F., Anamosa State Penitentiary, Anamosa, lowa, April 6, 2004

(pseudonym) (unless otherwise noted, all statements attributed to Dean F. in this case study were obtained
during this interview).
114

“Teen's Defense to Take the Stage in Hauser Murder Trial,” Telegraph Herald, September 23, 1996.
"% «prosecution Begins Smith Case,” Telegraph Herald, June 13, 1996.
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At Dean’s trial, the prosecutor entiphieisizeglithedadtin the killing veaal&ean’s, gnd h
introduced testimony that Dean ihstot theddBudrtofghe car, a claim that Dean ¢enied when he w
interviewed for this°report.

Some of the statements made by Deatsahdihgg pokfaquestioning prior to thef arrests were
suppressed by the trial court, aad theedtatatblydappeal. In reversing the trial c<[urt’s decision to
suppress the boys’ statements, the statmegguketile tal record and sdemoarized the ev

relating to Dean’s role in the crime:

“[Dean] knowingly participated in thimgabledBjalzgdand chasing downUithéeatin]. The

testimony all four defendants knewcaboelbtigeeduo ydean]. All four kreewd it wag loaded

would be used to threaten the petdodehdyistbppeyl.if the jury belmtekh@ean]{did

murder would occur, the killing is the different crimimglbecstapt ibgcand siiine yictim] did

not cooperate with her attackerseidmsevastimefustibery, the offendenmwirigbh [ean]

participated. A murder is a reasorrably ¥dnesagsbtpa gun to threaten robbery \lictims. The
defendants actually used the gun, and when that was insuffictebbeddane/ \oatighle plan, Burt S. s
to death. We find these facts anecstthieiguntyte sapdict under the theory of joint g¢riminal

conduct’”

Dean’s co-defendant, Burt S., wasdiftimidte lgrooew€ first degree ncordectdaefany was
“aiding and abetting” first degree nuededo difel\seghtait parole.

The prosecutor in Dean’s case coDesaedag tralstending near the lcauvdeszridile bruta
placé’in a subsequent interview for thishepaskexrérseprosecutor why Heosbught a life wit
parole sentence for Dean, who wasvae glaanty awod tvbdtriggerman.” Tdhe prosgecutor sa
unequivocally that he remains coithinaeuobtiode Mesvhe correct sétitence for Dgan.

18 |owa v. Speaks, 576 N.W.2d 629 (lowa Ct. Appeals Jan. 28, 1998).
"7 lowa v. Speaks, 576 N.W.2d 629 (lowa Ct. Appeals Jan. 28, 1998).

18 «prosecution Begins Smith Case,” Telegraph Herald, June 13, 1996 (quoting prosecutor Tom Miller, who

said Dean went up to the victim’s car, then walked back to the Blazer before the attack began). See also lowa v.
Privitt, 571 N.W.2d 484 (lowa S. Ct., Nov. 26, 1997) (One of Dean'’s co-defendant’s trials in which the court
establishes that only two of the boys were involved in the fatal confrontation at the victim’s car).

® Human Rights Watch telephone interview with Tom Miller, November 22, 2004.
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Fear and Anger

In lowa, a former inmate, who spent six years in prison yating woman serving life
without parole, recalled that when her friend first camesém jaiti age seventeen: “She
had such an anger problem. You just wonder where sorbedmgpoint is, you
know?120

Fear and anger can often lead to violent, disruptive betraging inmates. In a study
of children serving a variety of sentences in adult phsonghout the United States,
the U.S. Department of Justice found that correctionalrstedtterized youthful
offenders as “more volatile and more difficult to dedl thah adult$21 Of course,
young inmates often use violence to protect themselvdsainonas much as they use
violence to express their anger. Whatever their moisyatftenders may attack other
inmates or guards. A male offender, who was fourteertiatelod his crime and
fifteen when he entered prison, told a researcher fagghis about his feelings and
violent behavior:

Even when | went to [prison] | was telling everybody, “I deed, |
don’t want nobody.” [Friends and family] were just writinggtand |
said, “Don’t write me. Don’t . . . | might never get outsaprif | do,
I don’t know when it's gonna be.” | didn’t wanna deal wiibdy. My
mentality was just bad, you know?

Because you know | couldn’t deal with it, | couldn’t déadiaritg all
that time, having that time, being so young, | couldnivideal. And
it caused me a lotta problems when | first came to thengianjte
because | had the mentality, “I have a life sentencet ¢aterdbout
nothing, | got a life sentence, why should | care abohing/¥tSo
there wasn't nothing | wouldn’t do. Wasn't no fight | wioadd down
from. Even with the officers . . . so that caused a loblotiepns. [I]
fought on officers, [I was] stabbing officers with knive¥ou know,
fought on inmates, ‘cause of that mentality, ‘causaraf Hzat time . .

2 Human Rights Watch telephone interview with Heather Taylor, lowa, October 27, 2004. However, Taylor told
Human Rights Watch that she believed that her friend (Alexis V., who is featured elsewhere in this report) had
“really grown up in prison . . . she’s such a strong lady, such a strong girl. And she really carries herself well.

She’s doing real good in there now.” Ibid.

2! |nstitute on Crime, Justice and Corrections and the National Council on Crime and Delinquency, Juveniles in

Adult Prisons and Jails: A National Assessment (U.S. Department of Justice, Office of Justice Programs,
Bureau of Justice Assistance, October 2000), p. 63, available online at:
http://www.ncjrs.org/pdffiles1/bja/182503-1.pdf, accessed on September 14, 2005 (Juveniles in Adult Prisons
and Jails).
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. I haven't [killed] but I've beat on inmates. . . . Yeald lacss,
knives, pipes, lead pipes, you k&8w?

When he was interviewed for this report, a treatmertodméedlitchellville prison in
lowa said that teenagers with life without parole sentésoe to go through the grief
cycle twicel23He continued:

The first time it has to do with the simple fact of entadnf prison,
so they pass through shock, anger, depression, and ¢p¢ésnaec But
for the lifers, they go through all four stages again—efterakyears
later or whenever the reality of their sentence fin&kyirsin . . The
child offenders [with life sentences] are used to agtinggetting
kicked out of programs. We have to discipline them oftam tivéy
first arrivel24

Since youth offenders tend to be more unruly and violardltlea inmates, they are
often placed in long-term isolation or super-maximunitgemnfinement, which
correctional officials across the country use to purdgihiaimize disruptive behavior.
In Colorado alone, out of twenty-four child offendersnggelife without parole who
were interviewed or corresponded with for this repatgahiinmates, or just over 50
percent, had spent time in Colorado’s supermaximum, @2@lorado State
Penitentiary (CSP). Dennis Burbank, an administrditbez at CSP, offered an
explanation for why youth offenders serving life withoolepaften end up confined in
long-term isolation:

One [factor] is age—when you come in at a young ageewitithidut,
there’s not a whole lot of light at the end of the tunnel. iféskind of
a guy thing: the young ones come in with a lot of fearyapaiginoia,
and they want to make a name for themselves—so they malemneayte
to act out. And if they are part of a gang, they are almaosgdequact
out . . . any of the young guys, they see it as a feathercagheir
work themselves to CSP . . . and they don’t think about the

122 Human Rights Watch interview with Trent H., Cummins Unit, Grady, Arkansas, June 23, 2004 (pseudonym).

28 Human Rights Watch interview with Treatment Director at lowa Correctional Institute for Women,

Mitchellville, lowa, April 5, 2004.
2 Ibid.
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repercussions. . . .They say [to themselves] “I've gotéssreperyone
with what a bad-ass | a#@®”

Jackson W., who entered prison at age seventeen, selarehex for this report that
his violent defensive behavior in prison had landed hingttellon isolation in
Arkansas:

If you are over here, you are with people who doing two years
And if you have life, they don’t want me doing nothing to the
person with two years, so they keep me confined [ifoigolat
until I show a certain type of mentality. And | don’t got that
mentality. My mentality is . . . | refuse to walk around watinea

or with my eye knocked out, or my teeth knocked out ... by not
protecting [my]selgs

Jackson W. is

:)Cl’lcitfltjfeenh'g w:s Membership in a “security threat group” (prison gangpia ahuse for
sieenwhen  transfer to isolation in many stagé&than W. committed his crime at
he committed i i

his erime. age seventeen a_nd entered prison at age nineteenaliecxpla

© 2005 researcher for this report:

Private.

You got me in a place where I'm surrounded by nothing bst gang
the only way not to be a victim of one of those gangs is thgoin

But when you become a member, you're a part of a security threat
group, so now they say “we’re gonna keep you in a roonfoalihree
rest of your lifet28

Life in long-term isolation usually involves segregatiages for twenty-three or more
hours a day in their cells. Offenders contacted for tbis deggcribed the devastating
loneliness of spending their days alone, without amyfoamtact, except for when a
guard passes them a food tray through a slot in the doogrogwerds touch their

25 Human Rights Watch telephone interview with Dennis Burbank, Administrative Officer IIl, Colorado State
Penitentiary, December 1, 2004.

26 Human Rights Watch interview with Jackson W., East Arkansas Regional Unit, Brickeys, Arkansas, June 21,

2004 (pseudonym).

2 Seg, e.g., Colorado Department of Corrections, Administrative Regulation 600-02 (stating at T IV(A)(4) that

membership in a “security threat group” is one of five factors that “may be considered in initiating placement in
administrative segregation”).

128 Human Rights Watch interview with Ethan W., Colorado State Penitentiary, Cafion City, Colorado, July 28,
2004 (pseudonym).
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wrists when handcuffing them through the same slote heking them to the exercise
room or for a shower once a week.

Human Rights Watch and Amnesty International have afistdi;mdocumented and
advocated against the human rights violations inhereaimcarceration of individuals
in super-maximum security prisons throughout the Unates:StProlonged periods

of isolation can be devastating for anyone, but especiatlyrigroffenders®Few of
the offenders contacted for this report entered sup@nuoressecurity isolation while
they were still children; however, long periods inaesotatse human rights concerns
for all prisoners, irrespective of age. According to theHurNan Rights Committee,
the international body that monitors compliance wetintlernational Covenant on
Civil and Political Rights, “prolonged solitary congnéwof the detained or imprisoned
person may amount to” torture or other cruel, inhuman, @adieg punishmemi!
Moreover, the European Committee for the Prevention afr€é@and Inhuman or
Degrading Treatment or Punishment, an expert prisorenranibody elected by the
Committee of Ministers of the Council of Europe, “pay&phant attention to prisoners
held, for whatever reason . . . under conditions akin &ysotihfinement.32

Long-term isolation can have lasting negative effectsates. Troy L. came to prison
at age sixteen after committing first degree murderagelof fifteen. He spent
“something like 300 days in an isolation cell” when he wisgainial and had been
transferred to isolation several times since for &htfeeasons:” Troy said he had
spent so much time in isolation that he was unable torfdeltable relating to and
living around other people, especially now that he was hotlsedeneral population
barracks:

129 gee, e.g., “Out of Sight: Supermaximum Security Confinement in the United States,” A Human Rights Watch

Report, vol. 12, no. 1(G), February 2000; “Red Onion State Prison: Supermaximum Security Confinement in
Virginia,” A Human Rights Watch Report, vol. 11, no. 1(g), May 1999; Human Rights Watch, Cold Storage:
Supermaximum Security Confinement in Indiana, 1997; Amnesty International “Conditions in H-Unit, Oklahoma
State Penitentiary”, May 1994; Amnesty International, “Rights For All", October 1998, chapter 4, p 73-78;
Amnesty International, “Cruel and inhuman treatment in Virginia supermaximum security prisons,” May 2001;
Amnesty International, “Amnesty International condemns housing minors in Wisconsin supermax prison”, July
2001.

%0 Eor adults, U.S. courts have guestioned arbitrary placement into isolation, the length of isolation time

imposed, and conditions in the isolation cell. See Juveniles in Adult Prisons and Jails, p. 25 (citing Harris v.
Maloughney, 827 F. Supp. 1488 (D. Mont. 1993); McCray v. Burrell, 516 F.2d 357 (4™ Cir. 1975); Lareau v.
MacDougal, 473 F.2d 974 (2d Cir. 1972)).

31 Human Rights Committee, General Comment 20, Article 7 (Forty-fourth session, 1992), Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc.
HRINGEN\1\Rev.1 at 30 (1994), para. 6.

¥ European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment

(CPT), "Second General Report on the CPT's Activities," Strasbourg, France, April 1992, p. 15.

'3 Human Rights Watch interview with Troy L., Cummins Unit, Grady, Arkansas, June 23, 2004 (pseudonym).
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If you just see what these barracks are like, they detlua fiere like
some cockroaches. And I've spent so much time over the. years
just cells and lockdown for different reasons. Andaitsfar me to
deal with just having so many people around. So much—hicenr+ t
you know what | mea#?

Isolation, Loneliness, and Hopelessness

Everyone in prison experiences isolation and loneltrisssdirect function of being
cut off from family, friends, and the rest of society.y@aeg man who came to prison
at age fifteen, and who is now twenty years old, wrotey ‘t&yer grow inside. But |
have no room to grow in here . . . It's lonely. Your surrddoyde, 500 people and it's
still so lonely?¥35

However, psychologists suggest that some prisonersidlfsgiese serving very long
sentences [use] withdrawal and self-imposed isolati@na. defensive reaction to the
anticipated loss of . . . outside social suppetising isolation as a defense takes its
toll on prisoners who may experience “protracted depregsathy and the
development of a profound sense of hopelessiess.”

Most prisoners, particularly those serving long senteseexydial support and family
connections. The difference for youth offenders seif@vgthout parole is that they
are likely to be much more dependent on family relatiotiséupolder inmates and
may suffer these losses at an earlier age, causingehdorédheir loss longer than
other inmates.

Addison R. was convicted of attempted murder, armedypabercriminal sexual
conduct. He entered prison at age fifteen and wrote hirggéve, “Since being in
here I've lost my whole family. | don’t know where they drthey’re dead or alive.

3 |bid.

1% | etter to Human Rights Watch from Warren P., Marion Correctional Institute, Lowell, Florida, March 2, 2004
(pseudonym) (on file with Human Rights Watch).

1% «psychology and the Limits to Prison Pain,” p. 499 (citing Creasie Hairston, “Family Ties during

Imprisonment: Important to Whom and for What?” Journal of Sociology and Social Welfare, vol. 18, (1991), p.
87).

137 «psychology and the Limits to Prison Pain,” p. 499 (citing Judith Herman, “Complex PTSD: A Syndrome in
Survivors of Prolonged and Repeated Trauma,” Journal of Traumatic Stress, vol. 5 (1992), p. 377).

61 LIFE WITHOUT PAROLE IN ADULT PRISON



I've been on my own in here since | was a kid fifteen jgears/enty years done went
by."38

Jeffrey B. was fifteen years old when he entered pitis@nlife without parole
sentence for the murder and sexual assault of a sevad-pesr He wrote in 2004, I
don’t hear from my family. They cut me off when my motheawagtin 1982. That
was my last visit. My last phone call was in 1991, whetentyasig up on més3®

John E. committed second degree murder and was sentemiseoh o [Pennsylvania
when he was seventeen. He was forty-six when he wrote:

I would like to be able to live again and see all those
things | miss from being lock up because the world
has grown up so fast and | mess out on it. My
situation for the last twenty some years has been
very hard on me because | have seen most of my
family members pass away on me . . . just last year |
lost my mother, so what is left for me and my
situation but hope someday | walk

out of here without being carry out in
Jeffrey B. was a body bag? | was seventeen then,
fifteen in this now I'm forty-six}40
photo and when
he committed his
crime. . o
© 2005 Private. Some state prison policies aggravate
the inherent isolation of
imprisonment. In the state of Colorado, “a person may only e

approved to visit an offender if there was an established
relationship prior to the offender’s incarceratiiitimates must gtan w. was

provide documentary proof of such a relationship. between sixteen and
photo, and he was
seventeen at the

time of his crime.
© 2005 Private.

138 | etter to Human Rights Watch from Addison R., Oaks Correctional Facility, Eastlake, Michigan, March 20,
2004 (pseudonym) (on file with Human Rights Watch).

139 | etter to Human Rights Watch from Jeffrey B., Somerset Prison, Somerset, Pennsylvania, March 10, 2004
(pseudonym) (on file with Human Rights Watch).

0| etter to Human Rights Watch from John E., State Correctional Institution, Dallas, Pennsylvania, March 15,
2004 (pseudonym).

! Colorado Department of Corrections, “Offender Visiting Program,” available online at:
www.doc.state.co.us/visitors/visitors.htm, accessed on October 24, 2004.
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One inmate serving life without parole in Colorado, EthawhW was twenty-five
when he was interviewed for this report and nineteen wleernened prison for a
crime committed at age seventeen, had lived in juveapehgmes for years before
coming to prison. He explained that the last documentafyhe had to show he had a
relationship with someone other than his family menvasra grade school yearbook.
He said:

So that means the only people that | can show them | knewwédmen
twelve, from some photo when | was in school, those amelyhe

people that | can know for the rest of my life? | mean what am |
supposed to do? | don’t understand it? | mean ... what am | supposed
to hope for except for dying tomorrow majAtze?

Several youth offenders, both male and female, spokeedxdting to “wear a mask,
twenty-four / seven” in adult prison, which naturally leldetio isolation and
lonelines$&43 Psychologists have observed that some prisonersdléadchdafety in
social invisibility by becoming as inconspicuous andristed from others as
possible. These prisoners retreat deeply into thesnseisevirtually no one, and
adjust to prison stress by leading isolated ‘lives ofegpetation.’24Whether they
enter prison as teenagers or young adults, child offerderng kfe without parole
must face the possibility that their loneliness and sspets may continue until they
die.

Brandon S. was seventeen when he was arrested anddcohfirst degree murder.
He entered prison at age eighteen. Brandon wrote: “I'm pezgsel because life
without parole is the reality | face every day, all dayrénoikabout people in
general. | trust no one and | honestly believe therg@dgerson on the face of the
earth.145

Perhaps it is not surprising that the psychologicaldteagentence that will only end
in death causes youth offenders to contemplate suicideaiéhseveral factors

2 Human Rights Watch interview with Ethan W., Colorado State Penitentiary, Cafion City, Colorado, July 28,
2004 (pseudonym) (on file with Human Rights Watch).

% See, e.g., elsewhere in this report, Human Rights Watch interview with Luke J., Colorado State Penitentiary,
Cafion City, Colorado, July 27, 2004 (pseudonym); and with Alexis V., lowa Correctional Institute for Women,
Mitchellville, lowa, April 2004 (pseudonym).

144

‘Psychology and the Limits to Prison Pain,” p. 499 (citing R.J. Sapsford, “Life Sentence Prisoners:
Psychological Changes During Sentence,” British Journal of Criminology vol. 18, no. 128 (1978)).

4% | etter to Human Rights Watch from Brandon S, lonia Maximum Facility, lonia, Michigan, March 22, 2004
(pseudonym) (on file with Human Rights Watch).

63 LIFE WITHOUT PAROLE IN ADULT PRISON



associated with suicide in prison that are exacerbatati liye youth of the prisoner
and the length of the life without parole sentence including

[L]oss of outside relationships, conflicts within théyawictimization,
further legal problems, physical and emotional breakdowvhen the
inmate cannot effectively cope with these stressamsstiftecan be
varying degrees of suicidal behavior—from ideationtengolation,
attempt, or completioré

A young male prisoner, who committed his crime of felordemuhen he was
seventeen and came to prison at age nineteen, told aees$eaatisis report:

| started doing drugs [when | first came to prison]. | méaaysa
smoked weed [marijuana], but then | started doing ldie hed stuff.
Sometimes | try to escape. | went to mental health one dirtean
put me on a pain killer. | told them | was starting to havdaiu
thoughts . . . and they said that was normal and just go backell. |
cut my wrist [shows his wrist with multiple scars to adiesda . .
Well, | thought that drugs helped me to escape. But thignisesill
here when | wake af.

Richard I., who was fourteen at the time of his crime asréaptrison at age sixteen,
had suicidal thoughts for many years and would cut hiseaqoently. He said to a
researcher for this report:

When | went to prison, | was around all the—up all nightkeall

violence. | was like, “man | gotta get out of this—how anmbgget

out of this prison?” | can’t do no life sentence here at thatrabso |
thought of that [killing himself]. Gotta end it, gotta end i .I've got

SO many cuts on me . . . Razor blades. They give us disposable razors,
you pop it out4s

4% |indsay M. Hayes, Prison Suicide: An Overview and Guide to Prevention (National Center on Institutions and
Alternatives, June 1995) available online at: http://www.nicic.org/pubs/1995/012475.pdf, accessed on
September 14, 2005.

" Human Rights Watch interview with Luke J., Colorado State Penitentiary, Cafion City, Colorado, July 27,
2004 (pseudonym).

8 Human Rights Watch interview with Richard I., East Arkansas Regional Unit, Brickeys, Arkansas, June 21,
2004 (pseudonym).
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Ethan W. who entered prison at age nineteen, descnisedsihe only thing
preventing him from committing suicide:

The only reason | don'’t kill myself is 'cause there’spéll hmean at
least if you got a dog that you know is never going to getdidbpt’s
never going to live free again, | mean they Kill it. Theyt@staep.
That's more humane than keeping him in this cage the emtyt tw
years, making him live with his own shit and his own péselin here
at seventeen years old and what are they going to do, keepixhe
or seventy years? | mean ¢’'mon now . . . that's a lofy time!

Incarceration alongside Adults

Some child offenders interviewed or corresponded withigoeport recalled that
while they were still children—that is, age seventeemgeetihey were housed with
adults in jail or prison. This finding coincides withiana survey conducted by the
U.S. Department of Justice, which found that only 13 pefdestitutions surveyed in
the single year of 1997 maintained separate units foffelnidtis50 This same study
also cautioned that “the presence of separate housinglidulyaftenders does not
necessarily mean that all youthful offenders were hotisese separate facilities.”

Richard I. was fourteen at the time of his crime andiledsna
Arkansas at that same age, though he soon turned fifteen. Wh
interviewed for this report, he spoke about the counth@iéw

he was held. He called the jail “a dungeon.” He continued:

They had roaches. They had broken windows, énalet
.. l was there about eleven months, so | profadly
anywhere from thirty to forty people come througtstay

, in there with me. So | had pretty much a lot difé'sé |
Richard I. was age

fourteen both in this always had one and they was always'adults.

photo and when he
committed his crime.

© 2005 Private.

4% Human Rights Watch interview with Ethan W., Colorado State Penitentiary, Cafion City, Colorado, July 28,

2004 (pseudonym).

% juveniles in Adult Prisons and Jails, p. 43.

! |bid., p. 36 (emphasis in original).
%2 Human Rights Watch interview with Richard I., East Arkansas Regional Unit, Brickeys, Arkansas, June 21,

2004 (pseudonym).
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He told a researcher for this report how much he dreadeg &nd Saturday nights
when the police would arrest adult “drunks” and “throm theail.” Richard said:

Some would be hollering, some would be violent . . . sordebeou
telling their life story, some would be cussing. You kneas, fifteen
then in county jail and to have to work with alcoholiosda kard. |
would just try to get them to go to sleep. | would just tratbar®ook,
put my face in a book, and . . . give them a cigarette orisgéieth

Clifford S. was seventeen years old when he was put imrasesrgounty jail with
adults: “I was with them older guys . . . And you know yoauredsolder guys,
prisoners, you know, killers, you know what I'm sayingihgi@b you crazy . . . | was
[thinking] | gotta get out. It's like a living hell, you kriitsviZell. It's rough in thereés*

Scott J. told a researcher for this report about beingjailgel seventeen in Arapahoe
County, Colorado. He said:

They put me in a mental ward where they put all the wackbkey
put me in a cell with these two [adult males]. And | remémobke up
one time and this big . . . guy was like looking over atling, el
“mom” and telling me to stop hitting him . . . and then ther gty
like whooped his ass . . . [T]he toilet was like right Bstariigg to the
space directly in front of him] and it smelled like pit® dlineLss

Non-binding standards of the American Correctiorsalchegion (ACA) support

placing youth offenders, including youths who are traséersentenced to adult
prison, in separate juvenile facilii€she ACA also recommends keeping children in
pre-trial detention out of sight and sound of adults, andaece with federal “sight and

%3 |pid.

'** Human Rights Watch interview with Clifford S., Maximum Security Unit, Tucker, Arkansas, June 24, 2004

(pseudonym).

%% Human Rights Watch interview with Scott J., Centennial Correctional Facility, Cafion City, Colorado, June

27, 2004 (pseudonym). Scott explained that he was jailed with adults for three or four days, after which he was
transferred to a juvenile detention center in Colorado’s Jefferson County.

1% American Correctional Association (ACA), Public Correctional Policy on Youthful Offenders Transferred to
Adult Criminal Jurisdiction, Delegate Assembly, Congress of Correction, Nashville, Tennessee, August 21, 1996
(unanimously ratified), available online at:
http://www.aca.org/pastpresentfuture/winter_2004_policiespagel.asp, accessed on September 14, 2005.
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sound” requirement&’ International human rights standards are more defamitil/
clear: children should not be held with adults and dtwskparated further according
to sex, age, and conviction status, meaning that childveriezbof a criminal offense
should not be held with children awaiting#&gal.

Access to Education and Vocational Programs

Regardless of whether they entered prison at fourteegnty,tyoung offenders are
incarcerated during the years when education and slalbcheve: are most crucial.
Until they turn eighteen, most child offenders imprisortbé U.S. are able to take
courses preparing them for the General Educationdbpenent (GED) exam or a
high school diploma. In states such as Pennsylvania ansia&rlobtaining the GED

or diploma is mandatory for prisoners under the age wfegign other states, such as
California and Colorado, inmates can choose whether ortake the test.

In the course of doing research for this report, we diedaveo offenders who had
entered prison prior to their eighteenth birthdaysdsuhbt passed their GED exams
and were functionally illiterate. One, who entersoinpai age seventeen, explained how
he managed to answer a short letter sent to him by a redeatbigereport:

| was in the [prison] building like | am now, and | let tigajucharity
dude, he can read and write you know? He read it [theHtteglred
itout. .. He read the questions and [wrote the responskediid my
best, you knowWs®

Among the youth contacted for this report, this young maarveaseption. Most of
the child offenders contacted who had entered prisor bgfrighteen were literate
and had obtained their GED diploma. For example, Staceyfdusiesn at the time

157

See Juvenile Justice and Delinquency Prevention Act (JJDPA), 1974. While the ACA references the
JIDPA’s requirements in its standards, the JJDPA does not apply to youth in adult facilities who are being
prosecuted as adults in state court.

158 See Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/RES/44/25, (entered into force
September 2, 1990), Article 37b, (stating “every child deprived of liberty shall be separated from adults unless it
is considered in the child’'s best interest not to do so.”). Article 13.4 of the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice (the “Beijing Rules”), G.A. Res. 40/33, Annex, 40 U.N. GAOR
Supp. (No 53) at 207, U.N. Doc. A/40/53 (1985) and Article 26 of the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty (the “UN Rules”), G.A. Res. 45/113, Annex, 45 U.N. GAOR Supp. (no. 49A)
at 205, U.N. Doc. A/45/49 (1990) (requiring separation of children from adults in distinct institutions or in
separate parts of a single institution).

% Human Rights Watch interview with Clifford S., Maximum Security Unit, Tucker, Arkansas, June 22, 2004
(pseudonym).
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of his crime, fifteen when he entered prison in Pennaylaadisixteen when he passed
his GED exam. Ironically, he explained to a researchasfapbrt, “[A]lthough |
graduated, | was too young to receive my diploma, | ivaidt tavo years until | turned
eighteen years old to receive it in the Ag&il.”

Warren P., who came to prison at age fifteen, said:

I was in the GED class when [ first came to prison, whenfiftsas |
nearly maxed out [completed] the pre-GED [courses] andolavias

was too young to take my GED [exam]. | had to be sixteen. But | had
life in prison with adults. | got my GED soon after turnixtgesitst

Once a youth offender has obtained his GED or its equyalehas passed his
eighteenth birthday, he faces an uphill battle to obtaioralddducational
opportunities in prison. All of the offenders contactethi®report were incarcerated
in prisons with further education and vocational trainiigggms, but only a few
managed to gain access to these programs.

One who was able to do so, Gerard C., came to prison at agneldbtwrote:

| have received my GED . . . | completed college course
hours . . . through Arkansas State University. |
maintained a 4.0 G.P.A. and my courses were geared
toward Sociology and Psychology . . . Then they said
classes would be paid for [only] if you were within five
years of parole. | did not fit those criteria; therefore, |
had to discontinue taking clagses.

Gerard C. was fifteen in
this photograph and
seventeen when he

committed his crime. Gerard’s college studies stopped abruptly becauselzck cut
© 2005 Private. in the nationwide “Pell Grant” program, which once included

funding for prisoners’ post-secondary educkfidioday, the

180 | etter to Human Rights Watch from Stacey T., Chester, Pennsylvania, September 8, 2004 (pseudonym) (on

file with Human Rights Watch).

181 | etter to Human Rights Watch from Warren P., Marion Correctional Institute, Lowell, Florida, March 2, 2004

(pseudonym) (on file with Human Rights Watch).

182 | etter to Human Rights Watch from Gerard C., Tucker, Arkansas, March 15, 2004 (pseudonym) (on file with
Human Rights Watch).

8% Human Rights Watch telephone interview with Linda Shephard, Programs Officer, Arkansas Department of

Corrections, July 18, 2005.
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federal government provides funding only for “incardeyatgh under the age of
twenty-five and within five years of release to acquitehat literacy, life, and job
skills through the pursuit of a postsecondary educki@&y.tefinition, youth serving
life without parole will never be within five years of pardlara therefore disqualified
from this program. Post-secondary education is ongbs &l youth offenders serving
life without parole if someone can pay the course feels terd to be beyond the
means of most offenders’ families.

Cleveland B. entered prison at the age of seventeenmaftettiog his offense at age
sixteen. He explained:

| have received my GED. | also have graduated an eightethn-mo
program for behavior modification. It took twenty-aigbiiths. | can
do nothing else because the state offers nothing eifeviahbut-ers,
but | am working on college courses in criminal justaggtin[a]
correspondence course which | pay for with the help fafmily165

As noted, these young prisoners were in the minoritycMidsbvffenders who have
been sentenced to life without parole are denied actedisetoeducation or
vocational programs for a very simple reason: the stéte &deral government do
not expect them ever to leave prison and so reserve thewaidstunded programs
for those who will.

Joe L., who was seventeen at the time of his offense aeedmwieen he came to
prison, explained to a researcher for this report thatdus gdid not “offer me
anything else [other than the GED] because of the léngthtione.66 Darby B., who
entered prison at age sixteen, wrote: “I'm not alloweditpade in counseling
because of the amount of time I'm doing. . . . Most prograve$ fieen eliminated by
the state. | spend most of my time doing nothifigVhen asked about educational
opportunities in the Alabama prison he was held in, H@maho entered prison at

%% See The Higher Education Act, Title VIII, Sec. D, “Grants to States for Workforce and Community Transition

Training for Incarcerated Youth”.
165

Letter to Human Rights Watch from Cleveland B., Springville, Alabama, March 29, 2004 (pseudonym) (on
file with Human Rights Watch).

1% Human Rights Watch interview with Joe L., Limon Correctional Facility, Limon, Colorado, May 28, 2004

(pseudonym).

187 |_etter to Human Rights Watch from Darby B., lonia Maximum Facility, lonia, Michigan, March 1, 2004

(pseudonym) (on file with Human Rights Watch).
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age twenty, wrote: “None. Can't go to school with LWOP. bldashad to pay for
trades [vocational classé$.”

Cindy J., who was fourteen at the time of her crime and sikie she entered prison,
wrote: “My institution doesn’t allow LWOP inmates to attend
vocational trainingi®® Angela B. came to prison at age nineteen and
wanted to take a college correspondence program. Hshever,
wrote, “[S]ince | am serving LWOP, I'm not eligible. sghey

think since | am going to die in prison anyway, whgtedusg?270

Correctional authorities in a number of states tosgarcher for
this report on the record that inmates serving life witlwooiiep

_ _ sentences were at the “bottom of the list” for gettingsaitces
Cindy J. was thirteen . .. .. . .
in this photo, and vocational training! Officials cited their state’s need “to put our

she had just turned ; :

fourteen at the fime. 1 €SOUICes where the inmates who are going home carimngss t
of her crime. first.”1720thers also mentioned the cut-backs in federal funding
©2005 Private. described above. Most officials were complacent hbeat t

policies; however one did admit to a researcheririit’sfkhard to see them with all
that potential just sit here for the rest of their livés.”

Susan McNaughton, press secretary for the Pennsykpaitni2nt of Corrections,
told a researcher, “Those going home have a better chagtti@girgo a [vocational]
program.t74However, she said that youth offenders with life withoole@ae not
“sitting around doing nothing,” because the “prison indsigrogram” is a “good one

188 | etter to Human Rights Watch from Holman C., Springville, Alabama, March 3, 2004 (pseudonym) (on file

with Human Rights Watch).

189 | etter to Human Rights Watch from Cindy J., Wetumpka, Alabama, March 17, 2004 (pseudonym) (on file
with Human Rights Watch).

170

Letter to Human Rights Watch from Angela B., McCloud, Oklahoma, August 13, 2004 (pseudonym) (on file
with Human Rights Watch).

' Human Rights Watch telephone interview with Dinah Tyler, spokeswoman, Arkansas Department of
Corrections, October 2004; Human Rights Watch interview with treatment director at lowa Correctional Institute
for Women, Mitchellville, lowa, April 5, 2004; Human Rights Watch telephone interview with Susan
McNaughton, press secretary, Pennsylvania Department of Corrections, October 2004; Human Rights Watch
telephone interview with Margot Bach, public information officer, California Department of Corrections,
November 3, 2004.

2 Human Rights Watch telephone interview with Dinah Tyler, Arkansas Department of Corrections Public

Information, October 2004.

% Human Rights Watch interview with treatment director at lowa Correctional Institute for Women, Mitchellville,

lowa, April 2004.

™ Human Rights Watch telephone interview with Susan McNaughton, Pennsylvania Department of Corrections

Press Secretary, October 2004.
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for them.”” But Pennsylvania’s own policy states “inmate employooedinators use
the inmate’s treatment level, treatment plan, custodwatel/&Ength of time remaining
on his or her sentence to determine eligibility femra¢to the prograni’é By
definition, offenders sentenced to life without partileavie the longest amount of
time remaining on their sentence.

Darryl T.’s sentence of life without parole preventedrbim accessing the college
education that a court psychologist recommended dringlibecause of Darryl's
“high mentality 277 Darryl, who came to prison in California at age eightesgr, wro

LWOPs cannot participate in many
rehabilitative, educational, vocational training
or other assignments available to other
inmates with parole dates . . . The supposed
rationality is that LWOPs are beyond
salvagability and would just be taking a spot
away from someone who will actually return
to society somedasp.

Darryl T. was seventeen in this photo
taken at his girlfriend’s birthday, one . .
week prior to his crime. Darryl's explanation was confirmed by Margot Bach,

©2005 Private. Public Information Officer with the California
Department of Corrections. She told a researcher for
this report, “Those with the longer sentences are not g@egthe same
programming as someone who is closer to leaving prsarguestion of
resourcest’®

International human rights standards state that chindpeson must be provided with
basic primary and secondary education and even voocataiage-level
opportunities80 Even those child offenders who enter prison after rgasen

5 |bid.

78 pennsylvania Department of Corrections, “Teaching Inmates to Work,” March 2005, available online at:
http://www.cor.state.pa.us/stats/lib/stats/ci.pdf, accessed on April 1, 2005.

7 «Amenability Determination,” Southern Reception Center and Clinic, December 17, 1991 (on file with Human
Rights Watch).

178 | etter to Human Rights Watch from Darryl T., California Correctional Institution, Tehachapi, California, March
20, 2004 (pseudonym) (on file with Human Rights Watch).

' Human Rights Watch telephone interview with Margot Bach, Public Information Officer, California
Department of Corrections, November 3, 2004.

'8 J.N. Rules for the Protection of Juveniles Deprived of their Liberty, G.A. Res. 45/113, annex, 45 U.N. GAPR
Supp. (no. 49A) at 205, U.N. Doc. A/45/49, (1990), para. 12 (stating “children should be guaranteed the benefit
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eighteen are entitled to further education. Accordihg 1d.N. Standard Minimum
Rules for the Treatment of Prisoners (which appliesltgadaners):

Provision shall be made for the further education ofsahprs
capable of profiting thereby, including religious itistnuno the
countries where this is possible. The educationesit$ and young
prisoners shall be compulsory and special attentioresbaildl ho it by
the administration . . . [and] [r]lecreational and culttivéties shall be
provided in all institutions for the benefit of the mentapaysical
health of prisone#sg!

of meaningful activities and programs which would serve to promote and sustain their health and self-respect, to
foster their sense of responsibility and encourage those attitudes and skills that will assist them in developing
their potential as members of society”).

'8! U.N. Standard Minimum Rules for the Treatment of Prisoners, Adopted August 30, 1955, by the First United

Nations Congress on the Prevention of Crime and the Treatment of Offenders, U.N. Doc. AICONF/611, annex |,
E.S.C. res. 663C, 24 U.N. ESCOR Supp. (no. 1) at 11, U.N. Doc. E/3048 (1957), amended E.S.C. res. 2076, 62
U.N. ESCOR Supp. (no. 1) at 35, U.N. Doc. E/5988 (1977), art. 77(1) and 78.
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Case Study: Trey J.

Trey J. was seventeen years old watknflfelaras roomgeat for the underlyery.ddege of rob
attributed his crime to his need fort risngny tphaippdVhen he was intezpiewddgfor this
explained that he and another boy ftad, Sdegaieptaiget some money feom anpther juveni
under the pretext of selling®frim saglithat he accidentally squiezegl the trigge]
transaction, killing the victim.

—

Trey wrote about his life at the tievagfdsszorgnas he did in a latevlentdrkiewdy gige r
abuse: “My life situation at the tinas abtryreaintit\not awful either. dwigsthaorgé messe
my situation. My family was cleatydgbkfungtisreaheavy drug and alcdlm@eabuger and ha
for a few years prior to this crimehdatas hetas expelled a number lautiness afgd after
seventeen truancy courts no longentead iegay isgbbol situation. | rdallgdvas § mess,
several convictions of minor chargesamoeyrieenfigrdas and drug andcalcohlol gbuse, et
was just out of touch with reality &ogvdjdod ke it and how | couldshmwethinxy done
with my life in light of the advantaggssahd&dpportu

Violence

Violence is endemic in U.S. priséirisaffects all inmates, whether teenagers or adults.
But child offenders who enter adult prison while theyilabekw the age of eighteen
are “five times more likely to be sexually assaulterlasnikely to be beaten by staff
and fifty percent more likely to be attacked with a weagominors in juvenile
facilities.™

182 | etter to Human Rights Watch from Trey J., Limon Correctional Facility, Limon, Colorado, March 1, 2004
(pseudonym) (on file with Human Rights Watch). Human Rights Watch also interviewed Trey in person on May
28, 2004 at Limon Correctional Facility, Limon, Colorado.

8 |bid.

184 Statistics on sexual violence in U.S. prisons reveal a serious problem with all kinds of violence, especially

since sexual violence is so severely underreported. The U.S. Bureau of Justice Statistics reported that there
were 3.15 allegations of sexual violence per every 1,000 inmates in 2004. See Allen J. Beck and Timothy A.
Hughes, Sexual Violence Reported by Correctional Authorities, Bureau of Justice Statistics, Office of Justice
Programs, July 2005, available online at: http://www.ojp.usdoj.gov, accessed on August 1, 2005.

'® Martin Forst et al., “Youth in Prisons and Training Schools: Perceptions and Consequences of the
Treatment-Custody Dichotomy,” Juvenile & Family Court, vol. 4 (1989), p. 9. See also Jason Ziedenberg &
Vincent Schiraldi, “The Risks Juveniles Face When They Are Incarcerated with Adults” (Justice Policy Institute,
July 1997), available online at: http://www.cjcj.org/jpi/risks.html, accessed on April 15, 2005.
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These chilling statistics testify to the inability oféctiwnal authorities to provide safe
correctional environments for all prisoners—an iwyathidit is itself a reflection of
prison overcrowding, staff shortages, and inadeqisate grogramming. Regardless,
all inmates, whatever their age, have the right to fnetreats to their physical
safety. Both U.S. constitutional law and internatiomelrhrights law require
authorities to provide safe and humane conditions ohem&nt* Despite these
norms, not one of the offenders contacted for this repdntanaged to avoid violence
in prison.

Assault

Almost all youth offenders contacted for this reportredffghysical violence at the
hands of other inmates. They rarely reported the sgsmaltise of
the harm it would do to their reputations in prison, and setizey
assumed correctional authorities would do little téy/réi
problem. For example, Michael S. was seventeen whesrée ent
prison. He wrote:

On several occasions | have been physically assaulted. |
reported the first assault, but from that point forward |
Michael S. was deduced that it was best to remain silent as | cannot afford

bout sixt i . . .
this photo and | to be labeled [an informant] in my current circumstt#ices.

sixteen at the time
of his crime.

© 2005 Private. Sometimes guards are allegedly to blame for assaultsgn yo

inmates. Joe L., who was nineteen when he enteredtplisan,
researcher for this report that “a few times” he was “stpretty hard by the guards
here.188 Another young man who was fourteen at the time of hisefead eighteen
when he entered prison said, “| was having problemsfin@minmates that were
violent to me and the staff wouldn’t move me, they left meedhgurpose to be
abused by the other inmatés.”

% See ICCPR, art. 7; Convention on the Rights of the Child, art. 37.

Letter to Human Rights Watch from Michael S., Kinross Correctional Facility, Kincheloe, Michigan, March 22,
2004 (pseudonym) (on file with Human Rights Watch).

188

187

Human Rights Watch interview with Joe L., Limon Correctional Facility, Limon, Colorado, May 28, 2004
(pseudonym).

189 | etter to Human Rights Watch from Javier M., Colorado State Penitentiary, Cafion City, Colorado, March 8,
2004 (pseudonym) (on file with Human Rights Watch).
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Every youth offender described getting involved its figlorder to defend him or
herself. Gregory C., who entered prison at the age af,srdsdypical. He said, “I've
been in fights with prisoners on many occasions. Luckigjuad nothing more than a
few black eyes, fat lips, chipped tooth and swollen Istiekle

Others had more serious injuries, requiring hospitalization. Jackson W., who entered
prison at age seventeen, said that he was hospitalizezhimpArkansas because, I

got stabbed a couple times . . . | got my head busted by hatlsa small weapon, but
they still hurt®t Andrew H., who was sixteen at the time of his crime of naunder
entered prison that same year, explained that he waditepitizer being “stabbed in
the left shoulder helping a guy that | knew when othersotriggge him 192

Patricia L. was sixteen years old when she was sentefeedttmlit parole. She
entered prison at age twenty. Patricia wrote:

People here who are in and out prey on the young and
use us for things. It's scary to wake up every morning
and not know what will happen (get beat up or tested)
... I've gotten beaten up by women who just don't

like me for whatever their reast®s.

Patricia L. is fifteen in this ey . .
photo, which was taken Some facilities are infamous for violence. Several ofititge yo

less than one year before  male offenders interviewed for this report had been abnfine
her crime.. in Varner Unit, a prison dedicated to housing youth offende
© 2005 Private. . . . .
convicted of serious violent crimes. Before Arkansgedtop
sending all such offenders to Varner, inmates and gickrdsmed it the “Gladiator
School.” The practice of sending all youth offenderst@Manit has since ended.

Richard I. began serving his prison sentence at age biidasory was typical of those
inmates who had spent time in Varner. He told a resdardiés report what life
there was like:

190 | etter to Human Rights Watch from Gregory C., Colorado State Penitentiary, Cafion City, Colorado, March
13, 2004 (pseudonym) (on file with Human Rights Watch).

! Human Rights Watch interview with Jackson W., East Arkansas Regional Unit, Brickeys, Arkansas, June 21,
2004 (pseudonym).

192 | etter to Human Rights Watch from Andrew H., Frackville, Pennsylvania, February 17, 2004 (pseudonym)
(on file with Human Rights Watch).

198 | etter to Human Rights Watch from Patricia L., Central California Women’s Facility State Prison, Chowchilla,
California, July 14, 2004 (pseudonym) (on file with Human Rights Watch).
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| got to Varner on a Thursday night, and they . . . said “tomerrow i
Friday. . .that's fight night.” Friday come around . heaé fellows,
black dudes, got together with ski masks, made up skigoasisn
there and go find a white dude and jump on him. | didn’thge¢glon
the first weekend, it was like the second weekend wheantbgot
fight. | guess it was my tufa.

Richard claimed his injuries were not severe—just cuisigad—as a result of the
fight. However, he said that at Varner:

I've seen people . . . they'd set the edge of his blanket @ five
seen people get wooden locker boxes dropped on themselves. S
people, they put locks in their socks and hit peopletindyilee
sleeping. I've seen people get jumped on while theygsleeSeen
stabbings. Seen a person get kifted.

Sexual Abuse and Rape

As Human Rights Watch and Amnesty International haveeteptsewhere, female
inmates are particularly vulnerable to violent or oteeregscive sexual relationships
with corrections personnel. Abusing the power imbaidrerent in their positions,
male corrections employees sometimes allegedly erajagpivie “sexual contact with
female prisoners absent the use or threat of force or tem@hexchangés

However, they also at times use force or bribery to obtéioreérmates. The
practice of assigning of male staff to guard women ingasd jails in the United
States is itself contrary to international stantards.

% Human Rights Watch interview with Richard I., East Arkansas Regional Unit, Brickeys, Arkansas, June 21,
2004 (pseudonym).

%5 |bid.

% See Amnesty International, “Not Part of My Sentence, Violations of the Human Rights of Women in

Custody,” March 1999; “Nowhere to Hide: Retaliation Against Women in Michigan State Prisons,” A Human
Rights Watch Report, vol. 10 no. 2(G), September 1998; and Human Rights Watch, All Too Familiar: Sexual
Abuse of Women in U.S. State Prisons (New York: Human Rights Watch, 1996).

7 See Standard Minimum Rules for the Treatment of Prisoners, Rule 53 (female prisoners should be attended

and supervised only by female officers; male staff such as doctors and teachers may provide professional
services in female facilities, but should always be accompanied by female officers); Principles for the Protection
of All Persons Under Any Form of Detention, Principle 5(2) (special measures which are designed solely to
protect the rights and special status of women are not considered discriminatory).
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Carolyn K. entered prison with a life without parole senté¢rge seventeen. She
wrote, “[O]ne official put me in a situation to have séxwt and | did %8 Cheryl J.,
who began serving her life without parole sentence ajtdgereidescribed being
approached by a male guard for a sexual relationship. Néhdm@s interviewed for
this report, she said, “[H]e wanted to have sex but | wed goa know? | might get
pregnant, you know, so that’s why | didn’t. | liked hirbut.l was young [theri}p?
She also spoke in general about how common sexual cattianeevguards were:

A lot of them [female inmates] do favors for the guards. Esendro
work at sally port [a security gate between a prisornds gute public
areas]. To get tobacco, they give guards head . . inti;\geg be
more male guards instead of female guards [here] amdtatkayy
advantage of it. They think all females wanna be toucheatemedw
by them but that’s not trae!

Cheryl also complained about having to expose her naked tmady guards during
showers and about offensive pat searches. She said:

We have a lot of male officers here, and we have to expebeesuos
them and I don't think its right, the way the shower halsreegh
curtains and then we have a shower with no curtains. Aadobdeto
get in it and the mans just be in there, they come in andArodint
we’re naked, and if you cover up or try to hide, that'sinisy . . . |
don’t know what they be thinking but they be staring.dtmélystop

looking or try to play it off. They just looking you knowd i&s just
bad. . ..

They pat us down, but they pat us down so unprofessioenal! T
supposed to put their hands out but they go over yoursdrkeashis
[she squeezes her breasts]. And [they] come all the waylegsyd
mean so many womans have complained about it here. [Boltthey
them] “They’re only doing their job, they got womans at tioeye,

1% | etter to Human Rights Watch from Carolyn K., Central California Women’s Facility State Prison, Chowchilla,

California, April 18, 2004 (pseudonym) (on file with Human Rights Watch).

% Human Rights Watch interview with Cheryl J., McPherson Unit, Newport, Arkansas, June 24, 2004

(pseudonym).
2% Ibid.
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don’t want ya'll inmates.” But that’s not true! You'deséeeral inmates
get pregnant by guards here, so what do you2fean?

One young male offender in Arkansas, who was sixteenratetbéhis crime and had

just entered prison at age nineteen when he was interoietnedréport, alleged that
guards in his prison had sex with inmates for money. He told a researcher that in order
to have sex with a guard, “You gotta have money thoughtylitee diie hundred

bucks . . . it's not really sex, it's just kinda masturbation . . . it's both female and male
guards that do g%

Human Rights Watch has previously documented the exieosience of rape in U.S.
prisong03 It was unsurprising that almost every young male offarsizt the problem
of rape.

Brian B. wrote about what happened soon after he entsmdipiPennsylvania at the
age of seventeen with a life without parole sentence:

Sheriffs took me to the Western Penitentiary. They lieel weatden
telling him | were eighteen, which | had not yet beconeee Ihaused
in an open poorly supervised unit, and that evening acdlatge
adult men rushed into my cell, holding me down they balgag my
clothes off while another took a syringe over to a spocamthther
inmate were holding a lighter under. He drew up whatayen the
spoon. | were then injected with whatever it were. Andaped.r
Once found by the officers | were taken to a holding arsezedchep,
and placed on a van to another prison at around 3200 am.

Almost every male inmate we interviewed described hesimggproached by other
prisoners for sexual favors, or having to fight to pribtectselves from rape. Rape is a
particular risk for child offenders, because they copnsdo so young. Warren P.
wrote that when he first came to prison, at the age of fifteen:

2! |hid,

2 Human Rights Watch interview with Charles L., Varner Unit, Arkansas, June 22, 2004 (pseudonym).

Human Rights Watch, No Escape: Male Rape in U.S. Prisons, (New York: Human Rights Watch, April 2001),
p. 70.

204

203

Letter to Human Rights Watch from Brian B., Albion, Pennsylvania, August 28, 2004 (pseudonym) (on file
with Human Rights Watch).
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| was the target of covert sexual predators. Adults wetgdg to be
your best friend to get close to you, then they would try. y@fficers
would be hard on me more so than the adults for they lib&éetiee
younger inmates need rougher treatfient.

Tyler Y., who came to prison at age eighteen for a crmattax at age sixteen,
wrote:

[W]hen | first when to jail / prison, when | was youngast w
disorienting and scary, like a fish thrown in water oofitkgy how to
swim. Everyone seemed big and dangerous and threatsasg, |
challenged and intimidated a lot. Canines [sexual @stalked me,
and at all times | expected to be attatked.

Eric R., who came to prison at age sixteen, wrote:

When | first came to prison attempts were made to lure noeiirad
the way places so that | could be sexually assaultedtdtytliwas so
scared and wary that | managed to avoid being victimizedelyvas
small when | came to pris#n.

Luke J., who came to prison at age nineteen, but admitteel hlaatalways been “real
skinny” and always looked younger than his age, said,|“livétecame into prison [a]
dude told me that he was gonna make me his ‘bitch’ and he bpataidadz2®s

Trent H. entered prison at age fifteen. He told a resefancties report,

You know I've seen a lot of that. Dudes get turned out. livelsees
get raped, where they get choked out and raped. Seen wéegetud
knives pulled on them and get raped. I've seen them Kiaglytioo.

0% | etter to Human Rights Watch from Warren P., Marion Correction Institute, Lowell, Florida, March 2, 2004
(pseudonym) (on file with Human Rights Watch).

2% | etter to Human Rights Watch from Tyler Y., Sterling, Colorado, March 16, 2004 (pseudonym) (on file with
Human Rights Watch).

207 | etter to Human Rights Watch from Eric R., Saginaw Correctional Facility, Freeland, Michigan, March 18,
2004 (pseudonym) (on file with Human Rights Watch).

2% Human Rights Watch interview with Luke J., Colorado State Penitentiary, Cafion City, Colorado, July 27,
2004 (pseudonym).
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You know, I've seen them do it for food, and commissary!'Yeah
seen a lot of it. Like you and me sitting here right nowdestmess
to it. Personallgp®

The problem of sexual violence lessens as child offeroserdder in prison. Addison
R., who entered prison at age sixteen and wrote to a ersearitiis report at age
thirty-six, explained:

I've gotten older, a little bit more mature, a little lgebig physical
size, and the older prisoners have stopped preying onser. for.
[Before] I've had to stab other prisoners for preying darrsex210

Occasionally, prison authorities recognize the probleutheoffender is having and
take corrective measures. Jeffrey W., who entered pagen a
seventeen, wrote:

At the beginning, the focus was on surviving . . . Naturally,

| was the target of sexual predators and had to fight off a
couple rape attempts. . . . These were hardened, streetwise
convicts who had been in prison 10, 15, 20, 30 years and |
was a naive 18 year old who knew nothing about prison life.
... Because of the rape attempts on me ... state prison
officials [said] | should have been classified as needing
protection. | was soon sent to the state’s protection.unit

Jeffrey W. is around
sixteen in this photo,

and he was | stayed there for seven years until | was returned to the
seventeen at his . . .
crime. general population—older, wiser, and capable of surviving
© 2005 Private. general populatical

Sexual abuse and rape constitute serious human rigltitmgigthenever and wherever
they occur. The fact that youth offenders’ particulamiislity to sexual abuse and
rape is well-known heightens the responsibility of adolh guthorities across the

2% Human Rights Watch interview with Trent H., Cummins Unit, Grady, Arkansas, June 22, 2004 (pseudonym).

219 etter to Human Rights Watch from Addison R., Oaks Correctional Facility, East Lake, Michigan, March 20,

2004 (pseudonym) (on file with Human Rights Watch).

21 | etter to Human Rights Watch from Jeffrey W., David Wade Correctional Center, Homer, Louisiana, April 26,

2004 (pseudonym) (on file with Human Rights Watch).
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country to take actions targeting young prisoners &npits/occurrenéé? Yet,

Human Rights Watch has found elsewhere that “rape odduss prisons because
correctional officials, to a surprising extent, ttiotlit stop it from occurring3 Apart
from those officials who may be guilty of these actsalvesisthis is mostly because
correctional authorities tend to deny that the problists @xtheir facilities, or they
actively avoid knowledge about rape and sexual abuse o evdde liability in
prisoner lawsuits, which require proof that the prisamabtiiad actual knowledge of a
substantial risk and that he or she disregaréiéd it.

At the same time, prisoners’ attitudes and fears can make preventing sexual abuse and
rape a challenge. As noted above, some youth offenderwillirey to report rape
because of the debilitating effect it can have on th&atieps in prison. Moreover,
youth offenders interviewed for this report felt unablektéoaa placement in
protective custody, since other inmates would view #natgrsof being an informant
for correctional officials, or as an implicit admiskatratyouth offender was unable to
protect himself. Youth offenders believed that such hampiidations for prisoners’
reputations put them at greater risk of violence once/¢heyeleased from protective
custody. Finally, protective custody itself often meggsHmeised in units whose
conditions are similar to those of isolation (discussee))atveenty-three hours per day
in a cell, restricted privileges, and no educationakbionat opportunities—making
protective custody an unappealing solution for many samate

Potential for Rehabilitation

The paradigm of prison as a place for rehabilitation ld&t gutport and political
currency decades ago in the United StaMest prisons pay nominal attention at best
to improving inmates’ skills and lives, regardlessrafgh&#nces. Concern about
promoting successful re-entry is gaining currencycagahiten as an effective means
of preventing recidivism but has yet to make a meanmgd#gtion the nature of most
prison programs.

%12 5eg, e.g., ACA, Protective Custody (1982); Lockwood, Prison Sexual Violence (1980); Human Rights Watch,

No Escape (2001), p. 136 (cataloging a number of empirical studies documenting the incidence and nature of
sexual violence in prison).

3 Human Rights Watch, No Escape (2001), p. 143.
24 |bid., p. 144-6.

% 5eg, e.g., Michele D. Buisch, “Budget Cuts Present Challenge to Many State Correctional Agencies,”

Corrections Today, December 2003; Erin M. Samolis, “Divergent Clockwork Oranges: The Juvenile Justice
Systems of the United States and Great Britain,” University of Chicago Law School Roundtable, vol. 8 (2001), p.
189; Barry C. Feld, “Juvenile and Criminal Justice Systems' Responses to Youth Violence,” Crime and Justice,
vol. 24, (1998), p. 189; “Psychology and the Limits to Prison Pain,” p.499.
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Prospects for rehabilitation are even worse for ind&/gkraing life without parole.
The sentence itself contains an unmistakable messagedheat lost on offenders
serving it. As one young woman put it: “I feel like tmewtthe key away on n#&e”

By sentencing children to life without parole, socistyhem unequivocally that their
lives are worthless, they are beyond repair or redempudi@myeeffort they may make
to improve themselves is essentially futile. These ialarent cruelty in denying a
child any possibility of rehabilitation or reform. Clii@hders serving the sentence
receive these messages much earlier in their livedulhaffenders with the same
sentence.

As noted above, not only is the message of the life withdetgearence resoundingly
clear to offenders, it offers correctional authoritiesaas to allocate the increasingly
scarce rehabilitative resources at their disposal. &i$.lsinstructed its correctional
systems to invest in those who may rejoin society soaratity disengage from those
who never will.

As a result, some child offenders serving life withoué pansain poorly educated,
even illiterate. They frequently are angry and violeptmBlyause drugs and join prison
gangs. Many are also unable or unwilling to come to ténrttseiwicrimes or exhibit
any signs of remorse. Also working against their rltiabilis the truncation of child
offenders’ development. Despite most offenders’ phesicahronological maturity
when they were interviewed for this report, many felt amtbelvaved as if they were
still children. Time and again, inmates would desdiing fistuck” at the age they
were when they entered prison. For example, Samantha L. pasoa @t age
seventeen and was interviewed for this report twentyayearahen she was thirty-
seven. She said:

You know what's the worst part of being young and bgmnigon? It's
like you never get to the place where other people ardiké yoai're
always looking for guidance, you can'’t trust other peupkyen as
you get old, you still feel like you are seventeen. | meatmses | see
myself in the mirror and | see that my body, my skintirgygetier but
inside | feel like I'm still seventégn.

216

Letter to Human Rights Watch from Cindy J., Wetumpka, Alabama, March 18, 2004 (pseudonym) (on file
with Human Rights Watch).

2" Human Rights Watch interview with Samantha L, lowa Correctional Institute for Women, Mitchellville, lowa,

April 2004 (pseudonym).
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Nevertheless, there are many youth offenders seevingHdut parole who withstand
these negative forces and work hard to rehabilitateeiress One common sign of
this drive towards rehabilitation is their unwaversigede

learn new things, however basic.

Charles L. came to prison at age nineteen. He spoke with
obvious pride about what he was learning on “hoe squad”
the Arkansas Department of Corrections:

| ain’t ever had no job. But now I’'m on hoe squad.

Know how to plant everything. Cantaloupe, squas

n

Charles L. is sixteen in

onions, green beans, cabbage, broccoli, tomatoes this photo, and he was

peas, sweet potatoes . . . everything they grow,

seventeen at his crime.
© 2005 Private.

eggplant .. . . they grow everything. There’s a lot |
know since | been he¥é.

Other offenders serving life without parole dream ahglaypositive,
redeeming role in society at some hypothetical point utuhe Nelson H.

Nelson H. was
sixteen in this photo
and at his crime.

© 2005 Private.

came to prison at age eighteen for murdering an elderly
woman, and he was twenty-seven when he was interviewed
for this report. Nelson spoke constantly and in great detail
about his passion to become a “search and rescue” worker.
He studied books on rescue techniques, physical
conditioning, and first aid. He also trained and tested
himself against the standards applied in rescue workers
exams. He wanted to fight forest fires, or rescue people
caught in other natural disasters because he beli¢vied tha
he could save at least one life that would somehow
compensate for the one he tésk.

Other offenders held similar hopes of redemption. Troy & was fifteen
when he murdered his abusive father, was interviewed fepthisat age
twenty-four in June 2004. He wrote in a subsequent letter:

8 Human Rights Watch interview with Charles L, Varner Unit, Arkansas, June 22, 2004 (pseudonym).

2% Human Rights Watch interview with Nelson H., Buena Vista Correctional Facility, Buena Vista, Colorado,
July 28, 2004 (pseudonym).
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| would be ever grateful, in fact, for the chance to spenig mgwi for
some good reason. | would go to the most dangerous parts of
Afghanistan or Israel, or jump on the first manned mission to Mars . . .
[I]f the state were to offer me some opportunity to endentdoling

some good, rather than a slow-wasting plague to theitwoolald be a
great mercy to n#&

Some offenders manage to avoid drugs and alcohol in predewnaat accomplishment
when substance abuse was a factor in their earliealdoehavior. Thomas M., who
was fifteen at the time of his offense and was interviepssbim at age twenty, told a
researcher for this report:

My dad is an alcoholic and he used to beat my mom real bad, and me. |
remember one Christmas my dad got so drunk he threw my mom
through the Christmas tree and it fell out the windown'ttget much

worse than that . . . At that time [of the crime] | thought teas

getting high, cruising around on the streets with malled-friends.

Since I've been in prison, I've had plenty of opportutttsgsoke

cigarettes, do drugs, homemade liquor. But mark my words, I'll never
smoke or drink or do drugs whether | spend the rest of ny life i

prison, or whether | am free. All | want is a chance. I'veatong

way as far as who | am and what | want in life. . . . I'yectesigeek!

Bradley W. was sixteen years old when he committedyiiest deirder and when he
entered prison. He wrote:

Now, having just turned thirty-two | am struck by theatiahn that |
have literally spent half my life in prison. Please makstakenthere
IS not a question in my mind, | do deserve to be in prisdadl&inan
... I have very heavy regrets. But in a twist of irony, ¢algpdteful
for the opportunities I've had which have enabled me tmbeco
vastly better person than | believe | ever could havelisesrn my
incarceratiof??2

220 | etter to Human Rights Watch from Troy L., Grady, Arkansas, undated, received July 2004 (pseudonym) (on
file with Human Rights Watch).
22! Human Rights Watch interview with Thomas M.

222 | etter to Human Rights Watch from Bradley W., Norfolk, Massachusetts, September 12, 2004 (pseudonym)
(on file with Human Rights Watch).
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Case Study: Timothy C.

Timothy C., now thirty-three yearseifdersceanViifg without parolegriddviartyA
his prison psychologist (who inforiiéat ¢hutmainhiRighient had asked hiwittous

hicate
sexual

Timothy’s case), Timothy has saitsHathesfrapethbyaté\tiefigeveral years of this
abuse, Timothy said that his mothieewithghehtemdder boyfriend, whiolsotiy beg
Timothy in fits of anger. When Tirhistifigtiers@ftearjed and his new isteyanotheh

nto
sSve

and invited him to return to live vathdremandthissaid he was afraabukatviioelskbiggin

again, but he was desperate to fidadmd’ maitbleris lages; he also tabigetdmbave
environment as well as his own bedhicbhrherwithewef had before.

Timothy decided to return to his fagheissshepnegtiveebecame the only ado ia |

i S

is life
i

nurturing interest in him. For the fifstiethyigathfor the first timelyneangiadyienéan|
and, also for the first time, he haah hitoovewdrediowothy said that his Satheallgoo
abusing him again. His stepmother did nothing to piiengetd the pbysieolagdst

year and a half, she also began dbgesdig Miastinyathg him forcibly bodt tlessi

began
r about a
ima

of his penis. According to Marsh, this abuse and final breachllyf dmchotieyisatlyiqt were emotion

devastating, leading to a severeipsychotbgieakotisally murdered hgestapnm
house he shared with her @hd his father.

According to Marsh, Timothy did stirglistlpbgsicsl Bnd sexual abusedwmhg hi
began speaking about it in 2001—faintemimeacafted. Since then, Timothy I

r and

5 trial
as confronted his

father about the abuse through cdatrsptndelyceddmnse was to c&lthee prisonfto as

correctional staff about whether higagimy Wwasgiogtenminal charg@s against hinj.

Marsh believes that Timothy’s history of abuse, his ability to confnbainivig) tingsr]
psychological health, and his eduicatiabditationsiocison make Timothy “the o

ha and to work on
he individual [he]

ha[s] worked with—out of some eight hundred cases irvinmisoha-selcons tfusngeser

223 Al details of Timothy’s childhood abuse were obtained in a May 2005 Human Rights Watch telephone

interview with Marty Marsh, Timothy’s psychologist in the lowa Department of Corrections. Human Rights
Watch also interviewed Timothy at Anamosa State Penitentiary, Anamosa, lowa, on April 6, 2004 (pseudonym).
In addition, we obtained Timothy’s permission to publish his story, per a letter dated August 29, 2005.

224 |pid.
2% |hid.
226 |pid,
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VII. Life without Parole under U.S. Law

State and Federal Law

The Eighth Amendment to the U.S. Constitution prohihitd and unusual
punishmen#2? which includes sentences that are grossly dispropertetia

offense228 Although it has never ruled on the constitutionalityeofvithout parole for
children, the U.S. Supreme Court has often highliget@therent differences between
youth and adults in the criminal law context. The Coureteamthed that youth
offenders lack the “well-formed” identities of adults entiramature[e] and
irresponsib[le],” and “vulnerable or susceptible to . . . outside préssures.”

In its 2005 decision to eliminate the juvenile deathypehalCourt enumerated “three
general differences between juveniles under nineteellén@3aFirst, “any parent
knows” and “scientific and sociological studies . . tdewhfirm . . . [that youth
possess a] lack of maturity . . . an underdeveloped sesperwibdity . . . [they take]
impetuous and ill-considered actions and decisions . thejgade] comparative[ly]
immatur[e] and irresponsibl[&}'Second, the Court found that youth are more
susceptible to negative influences and peer pressutethEhCourt stated that a
youth’s character is not as well-formed as that of lymaelaning he or she can and
probably will change. The Court concluded that it weuithisguided to equate the
failings of a minor with those of an adult, for a greatebitipsexists that a minor’s
character deficiencies will be reformiga.”

Even before this landmark decision, the Supreme Cogdr®ally held that “less
culpability should attach to a crime committed by a putleauil to a comparable crime
committed by an adul3®Similarly, due to children’s lesser capacities for Irationa

7 .S. Constitution, Eighth Amendment.

28 See, e.g. Solem v. Helm, 463 U.S. 277 (1983). But see Ewing v. California, 538 U.S. 11 (2003) (rejecting
Ewing's claim that his sentence was grossly disproportionate under the Eighth Amendment and reasoning that
California’s practice of enhancing sentences under its “three strikes” law served the state's legitimate goal of
deterring and incapacitating repeat offenders).

2% Roper v. Simmons, 125 S.Ct. 1183, 1195 (2005).
0 id.

> |bid.

2%2 Roper v. Simmons, 125 S.Ct. 1183, 1196 (2005).
2% Thompson v. Oklahoma, 487 U.S. 815, 835 (1988).

THE REST OF THEIR LIVES 86



thought, the Supreme Court has repeatedly limited rwkilaldities to make
autonomous decisions about other aspects of thettdives.

Some state courts have found life without parole unatosat when applied to child
offenders. For example, when interpreting both thend Slewada constitutions, the
Nevada Supreme Court held that life without parole ctedta severe “cruel and
unusual” punishment for a fourteen-year-old convictedroiem The Court pointed to
the “undeniably lesser culpability of children for thdiabtions, their capacity for
growth, and society’s special obligation to chilei®erhe Court continued:

To adjudicate a thirteen-year-old to be forever irredieeamal to
subject a child of this age to hopeless, lifelong punistmaen
segregation is not a usual or acceptable response tadhildho
criminality, even when the criminality amounts to murdeks .said,
hopelessness or near hopelessness is the hallmark of [this] punishment.
It is questionable as to whether a thirteen-year-old cameagére or
comprehend what it means to be imprisoned for sixty yeaoseorit
is questionable whether a sentence of virtually hoffetess |
incarceration for this seventh grader “measurabhjbcoes” to the
social purposes that are intended to be served by tHis-magtimum
penalty3é

%4 See, e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 587 (2001) (concluding that children “lack the
judgment to make an intelligent decision about whether to smoke”) (Kennedy, J., concurring, Souter, J.,
concurring in part, Stevens, J., concurring in part); Parham v. J.R., 442 U.S. 584 (1979) (concluding that
children have no due process rights to notice and a judicial hearing before being committed by their parents to a
mental institution, and explaining that “parents possess what a child lacks in maturity, experience, and capacity
for judgment required for making life’s difficult decisions . . . Most children, even in adolescence, simply are not
able to make sound judgments concerning many decisions, including their need for medical care or treatment.”
A plurality of the Court cited this language approvingly in Troxel v. Granville, 530 U.S. 57, 68 (2000) (plurality
opinion), a case involving visitation rights of grandparents); Belotti v. Baird 443 U.S. 622, 634 (1979) (plurality
opinion) (holding that judges may authorize abortions for minors without parental consent,since constitutional
rights of children and adults are unequal due to the “peculiar vulnerability of children,” and “their inability to
make critical decisions in an informed, mature manner...”); Planned Parenthood of Central Missouri v. Danforth,
428 U.S. 52, 95 (1976) (Stevens, J., partially concurring and partially dissenting) (recognizing that “[blecause he
may not foresee the consequences of his decision, a minor may not make an enforceable bargain. He may not
lawfully work or travel where he pleases, or even attend exhibitions of constitutionally protected adult motion
pictures. Persons below a certain age may not marry without parental consent.”); Ginsberg v. New York, 390
U.S. 29 (1968) (refusing to strike down a New York statute prohibiting the sale of obscene publications to those
under age seventeen, because “at least in some precisely delineated areas, a child ... is not possessed of that
full capacity for individual choice which is the presupposition of First Amendment guarantees”) (Stewart, J.,
concurring).

%5 Naovarath v. State, 779 P2d 944, 948 (Nev. S.Ct. 1989).
%% Ibid.
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Two decades earlier, the Supreme Court of Kentuckyidetkthat the sentencing of
two fourteen-year-olds convicted of rape to life withenate violated the Kentucky
state constitution and “shocks the conscience of sodayyand is intolerable to
fundamental fairnesz”

Other state Supreme Courts, like those of Indiana anid,|liawe allowed for the
possibility of parole in certain cases involving chidrerave been effectively
sentenced to life in prison. The Supreme Court of Indiamegeatedly found
excessively long prison sentences, such as 120 yeapsyrti@pate for children. At

the same time, the court has merely reduced such senténeespans equivalent to a
child’s natural life, such as sixty or eighty years. Iasmeadrial court judge refused to
consider age as a mitigating factor and sentenced a fifteen-year-old convicted of murder,
rape, robbery, and auto theft, among other crimes, tedr89rypriso?#8 The Indiana
Supreme Court disagreed and reduced the sentence teaviertyears because, it
concluded, even for the most heinous crimes, age isfecasigmitigating
circumstancez®Under Indiana law, an individual would first become eligitparole
after serving twenty years of a ninety-seven year séfitence.

The Supreme Court of lllinois, which has not abolishedthif@ut parole for youth
offenders, has imposed long sentences but allowed fostilgility of parole for
certain children convicted of felony murder. In 200Zdbet affirmed a lower court
judge’s decision to reduce a fifteen-year-old’s marsiattegce of life without the
possibility of parole to a sentence of fifty years, leet@ugouth acted only as a
“lookout” accomplice to the murder of two rival gang neesnfhhe sentencing judge
found a life sentence without the possibility of pano&edbild who was a mere
lookout “unconscionablé4tdue in part to the “greater rehabilitative potential” of
childrerg42Under lllinois law, the youth will be eligible for parade sdtving his fifty-
year sentenéé

87 workman v. Kentucky, 429 S.W.2d 374 (Ky. S. Ct. 1968).

%8 The Indiana Supreme Court opinion included a footnote stating: “Indiana law provides that a child under the

age of sixteen who commits a murder cannot be sentenced to death or life imprisonment without parole.” Ind.
Code § 35-50-2-3(b) (1998).

2 Trowbrigde v. State, 717 N.E.2d 138, 150 (Ind. 1999) (finding consideration of age consistent with an Indiana
statute prohibiting life in prison without parole sentences for youth under sixteen. See Ind. Code § 35-50-2-3(b)
(2004)).

#0 5ee Ind. Code § 2-13-3 (2004).

! people v. Miller, 781 N.E.2d 300, 303 (lll. 2002).
2 bid.

3 See 730 ILCS § 5/3-6-3 (1998).
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Some state legislatures are also deciding that bifiet wétole is a disproportionate
sentence for youth offenders. In Kansas, for example Jegigators passed a bill
substituting life without parole for the death penadly,ititluded a provision that
exempted child offenders from either sent&ibe 2005, Colorado lawmakers
considered eliminating life without parole and otherypartyclong sentences for youth
offenders, giving judges the ability to periodicalkarehge a youth offender’s progress
in prison. These provisions did not pass the Coloraslatieg#45In Florida in 2005,
several state legislators introduced a bill to ersate for some children sixteen years
old and younger sentenced to life. Florida’s bill did reothgastate Senate’s
Committee on Criminal Justiée.

Several federal and state courts have determined thatstitsteonally permissible to
sentence youth to life without parole. The U.S. Courtpsfatgfor the Ninth Circuit
found that it wasotcruel and unusual to sentence a fifteen-year-old gradeff
convicted of felony murder (in which his co-defendaed ke victim) to life without
parole24? Stating that it had no room to substitute its judgmertdbot the legislature
in the state of Washington, the court stated that the defasngbuth had “no obvious
bearing on” whether his sentence was disproporti¢hate

The U.S. Court of Appeals for the Seventh Circuit, wdtilegsthat “a sentence of
natural life in prison . . . is exceptionally severe whdefdndant is a minor and
suffers from deficits of understanding,” neverthedassl that the sentence was not
“unconstitutionally severe,” when a judge determindblelsentence is proportionate
to the crimé49

Many state supreme courts throughout the United Stateghaicklife without parole
sentences for childrég®in North Carolina, a disturbed and disabled thirteeroigear

244 John L. Patterson, “Alternative Penalty,” Kansas City Star, February 19, 2004, at B1.

% Jim Hughes, “Parole Fight For Juveniles Changes Course,” Denver Post, March 4, 2005.

8 See Florida Senate Bill 446 and House Resolution 689. See generally Beth Reinhard, “Parole Denied for

Kids Who Get Life,” Miami Herald, April 1, 2004, p. 1A; Mark Hollis, “Panel Opposes Sentencing Revisions,”
South Florida Sun-Sentinel, April 1, 2004, p. 5B.

7 Harris v. Wright, 93 F.3d 581, 585 (9th Cir. 1996).

#Barris v. Wright, 93 F.3d 581, 584-5 (9th Cir. 1996).

2 Rice v. Cooper, 148 F.3d 747, 752 (7th Cir. 1998).

%0 5ee e.g., State v. Pilcher, 655 So. 2d 636, 644 (La. Ct. App. 1995) (holding life sentence without possibility
of parole for fifteen-year-old murderer was not unconstitutional under the Eighth Amendment); Swinford v.
State, 653 So. 2d 912, 918 (Miss. 1995) (upholding trial court's sentence of life imprisonment for fourteen-year-
old who aided and abetted murder); State v. Garcia, 1997 N.D. 60, 561 (ND 1997) (holding a life sentence
without possibility of parole for a sixteen-year-old did not violate Eighth Amendment) cert. denied, 118 S. Ct.
193 (1997); State v. Massey, 60 Wash. App. 131 (Wash Ct App 1990) (finding no cause to create a distinction
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with severe neurological problems was convicted ofrizimglan apartment and
raping its occupant after harassing her for weeks. Theurtssentenced him to life
without parolé5: The North Carolina Supreme Court expressed its suppibwe for
legislature’s “reasonable” response to rising youthratesglisted states that transfer
children to adult criminal court at particularly youngages]timately refused to
adopt any “penological theory” that children should éatéul instead of punish&eR”
Swayed most by its estimation that the crime committeddasi was “not the type
attributable to or characteristic of a ‘child”” and wasaltspecial considerationp}?’
the court upheld the sentence of life imprisonment wiplaoale.

In South Carolina, the state’s “Two-Strikes Law” send pdaplcommit two serious
offenses to life in prison without the possibility of p&oh sixteen-year-old
sentenced to life without parole under this law for bungltmy first degree and grand
larceny had previously been tried in adult court for aoileery, committed when he
was fifteen. The South Carolina Supreme Court heldehid tiithout parole

sentence did not unconstitutionally violate contempstandards of decency, because
a “growing minority of states” impose the sentence orechitird “modern society
apparently condones” such harsh punish#ffent.

Mandatory Sentences

While judges in the United States have ruled both for amst #yaconstitutionality of
the sentence, they have been more consistent in thaitiopgomandatolife

without parole for child offenders. For example, one gefgencing a fifteen-year-old
offender to life without parole stated in his order thast“the sentence that | am
mandated by law to impose. If | had my discretion, | woplabe another sentence,
but that is mandated by la#&¢Mandatory sentencing schemes eliminate statutory

between a thirteen-year-old juvenile and an adult who are sentenced to life imprisonment without parole for first
degree aggravated murder) cert. denied by Massey v. Washington, 499 U.S. 960 (1991); State v. Foley, 456
So. 2d 979, 984 (La. 1984) (affirming life sentence without parole of fifteen-year-old convicted of rape against
assertion it was cruel and unusual punishment); White v. State, 374 So. 2d 843, 847 (Miss. 1979) (upholding a
sixteen-year-old's sentence of life imprisonment without parole for armed robbery against assertion that it was
cruel and unusual punishment); People v. Fernandez, 883 P.2d 491, 495 (Colo. Ct. App., 1994).

%! The sentence is mandated under N.C. Gen. Stat. § 15A-2002.

2 State v. Green, 502 S.E.2d 819. 832 (N.C. 1998) (internal quotations omitted).

%3 State v. Green, 502 S.E.2d 819. 832 (N.C. 1998).

% 5.C. Code Ann. § 17-25-45(C)(1) (2004).

%5 state v. Standard, 569 S.E.2d 325, 329 (2002), cert. denied, 537 U.S. 1195 (2003).

%% sentencing order of Judge Dennis Dernback, October 23, 2001 (on file with Human Rights Watch) (the

statute referenced requires a life without parole sentence for an individual found guilty of first degree murder of
more than one victim irrespective of the defendant’s age at the time of the offense, including under a theory of
accountability, ILCS 5/5-8-1).
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provisions allowing a judge to exercise discretion detaushild offender’s age,
background, the legal interpretations of facts ektbht trial, or any other factor
provided for by statute that might make another semteneeappropriate. In essence,
they substitute the legislature’s generalized judgbwritaraentire category of youth
offenders for the informed and individualized decisiagspmssible in a particular
case.

The judge who sentenced fifteen-year-old Henry L. to hfmitytarole for first degree
murder reflected on his own lack of discretion and qudratderthe legislature that
developed the mandatory sentencing scheme understgralityeof what it had put
in place:

[T]he sentence that | must impose is mandated by lawt. halanany
choice in the matter. I'm not at all comfortable with thes cat
because the Defendant didn’t receive a fair trial. lthi@hke did. . . .

One is always tempted in a case like this to search foraptoe w
lessen the severity of the law because of the fact thafehdddeé is
only fifteen years old. The Motion for New Trial presentedain
amount of temptation to ignore the law and do somethirighe fi
circumstances. | have a sworn duty to follow the law,iakdhtthe
long run the performance of the duty to follow the law lieibest
interests of not only this community but the whole state.

... It's obvious to me that we can't, as a society, sayabatydar-old
children should be held to the same standards as adulésv Our
provides this. | think the law is wréhg.

Some judges find sentencing child offenders to lileuwvighrole especially troubling
because it rejects the possibility of a child’s rehiahilitata case involving a child
offender facing life without parole, the Supreme CbNe\v@ada said, “We may
possibly have in the child before us the beginningroéerediably dangerous adult
human being, but we certainly cannot know that fact wittegree of certainty
now.258|n Michigan, a trial court judge refused to impose lifewwiparole on
Nathaniel Abraham, who was convicted of murder comnvitier he was eleven years

%7 Honorable David Scott DeWitt (deceased), excerpt from sentencing transcript in People v. Lashuay, 75"
Circuit Court, Midland County, Michigan, June 25, 1984 (on file with Human Rights Watch).

%8 Naovarath v. State, 779 P.2d 944, 947 (Nev. 1989).
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old. The judge emphasized the impossibility of decidheypretsent whether a child
offender might reform him or herself in the future: “Dask the Judge to look into a
crystal ball today and predict five years down the roadn’t pigdict today, at
sentencing, whether the child will or will not be rehedallifaut keep the options
open.2s9

Even some prosecutors question the mandatory sentdraiiidgren to life without
parole. Florida State Attorney Harry Shorstein proddoutéeen-year-old Joshua
Phillips for killing his eight-year-old female neighb&9®. Bhorstein has said he
would not have objected to having a less stringent segiaokon for judges to
consider in the case of youth offenders. In Phillips,sloagedge had only one
mandatory sentencing option—life without p&fhorstein said, “I oppose
mandatory sentences and the Legislature’s tying thehaddes and prosecutors.”
He continued, “No matter how tough you are on crime, ydisagra fourteen-year-
old is the same as an eighteen-yea#sdld.”

Case Study: Jose A.

Jose A. was fifteen at the time obhaisiogniteanithisut parole in the federal prisor] system. He was
prosecuted for murder under fedenal faicketesiimggavith three otheofridhodualdraill

alleged to be members of the LatinkkisgdlgangarkYdhe U.S. Attornégrshimdtiah to trans

to adult court was granted after & hieawogrimasitequired to weigh factors such as the seriousne
of Jose’s offense, his maturity, tnmddhsipbtatntal

Jose’s former defense attorney, Pask&ictadddaottiia report about the transfer fjearing: “He didn't
have a chance to stay in juvenilautauitclibecoonstée fact that [Josdélewasé garjg mem
emphasized the nature of the cridundlmttioiyaasssion, that it was iamneaddneghe vi

tracked down . . . The victim alsoewalsenoT hegangas no convincing drdiooud td pay att

[Jose’s] actual role infhe crime.”

%9 Michigan state court judge Eugene Arthur Moore, quoted in Marc Mauer, Ryan S. King, and Malcolm C.

Young, The Meaning of ‘Life:’ Long Prison Sentences in Context, (The Sentencing Project, 2004), p. 18,
available online at: www.sentencingproject.org, accessed on July 22, 2005.

2% paul Pinkham, “Court upholds life in prison for teenager,” Florida Times-Union, February 7, 2002, p. B-1.
261 -

Ibid.
%2 Human Rights Watch telephone interview with Paul Rinaldo, New York, July 15, 2005.
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Jose wrote about his role: “| was alleged to have participated in themyudislr by
various co-conspirators testifiedcifwe lanodmdhbiblock and was thile@nfathpol
person committed th&*@amtamporaneous press accountsy,his dééstisecatycant
substantiate Jose’s role in the cfifA¢ taisla Witlerges testified thahlbsegaad)
“Pee Wee Latin King” (for children)viar erotineeentivethis prior to the murdira
Jose was fifteen years old at the‘johenaisddhéddnisis bicycle aroundatkedbidale 3

acting as a lookc
ce w
al all

[

tThEy explained

Sa

of Jose’s co-conspirators enterechanbia plaatabececeived a fifty-yhnsetéade and

shooting the victim ad*3Atdpsisaintencing hearing, Josetegtidgeetoaskesider a
other than life without parole. Thé shégedstrehtheed by law to semb@mckatory tg
minimum term of life imprisonmenteandettiedt Hidwredion 18 depart.”

Jose’s attorney said: “This trial wsts Bighotithantibthe very end, Weehiyl th
The prosecutor had three other patpatdtciisdgaticentggerman! Andvdssee, §J
minor player. While the other gangriy@habeedhththgeaut and trackedithesyjumi
to the murder, the evidence showed that [Josehighs brodgit msordiethats so s
even brought a map into the courttogrndw shazy tihev/ps to have him mdé\ atieay
victim’s house, and then expect htk) pretaktlg bkeb@aad, to say he dawcarmcep!a

. Jose broke down when he hdeeil tleedioty Hied&mew what was cbiaing. It's a
memorP”

sentence
the

se]

a few
upid . . . |
from poi
oundt
horri

%63 | etter to Human Rights Watch from Jose A., United States Penitentiary Allenwood, White Deer,

Pennsylvania, March 9, 2004 (pseudonym) (on file with Human Rights Watch).

% See U.S. v. Rivera, Case No. 00-1831(L) / 00-1832, 2d Circuit Ct. of Appeals, March 12, 2003; “Four gang
members get life in Yonkers killing,” Associated Press, December 14, 2000; Brief for Defendant-Appellant, 2002
WL 32145164 (2d Cir 2003).

%% Brief for Defendant-Appellant, 2002 WL 32145164 (2d Cir 2003) (citing to trial record, A-435, p. 1166-1171).

¢ See “Man sentenced to 50 years in prison in compliance with plea deal,” Associated Press, April 26, 2000.

%7 Brief for Defendant-Appellant, 2002 WL 32145164 (2d Cir 2003) (citing to trial record, A-742, quoting
Southern District of New York Judge Colleen McMahon).

%% Human Rights Watch telephone interview with Paul Rinaldo, New York, July 15, 2005.
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VIII. Just Sentences for Youth: International Human Rights Law

Conviction for even a very serious crime does not estirsgyouth offender’s claim to
just treatment at the hands of government, nor does it freerangent to ignore
fundamental rights when determining punishment. Nele=shby permitting the
imposition of life imprisonment without parole on childraférs, forty-two U.S. states
and the federal government threaten children’s basiclnggitsational human rights
law flatly prohibits life without parole for those whomitrtheir crimes before the age
of eighteen, a prohibition that is recognized and respgaédost every country in the
world. State public officials, no less than federatcaieed to follow international
human rights law when imposing criminal sentences.

International Human Rights Law

The international prohibition against life without paesiéences for children (as well as
the death penalty) is one of the crucial human rightstimasefor youth who have
broken the law. Children have many of the same fundangg$shs adults—e.g., the
right not to be tortured and the right to a fair trial. Bisyhave additional rights not
afforded adults. Even before the drafting of the major hughas treaties in the
second half of the twentieth century, states acknowlpeged sghts of children that
reflect their unique vulnerabilities and needs and thentitemt responsibility of
governments to protect them. The United States also pragarly leadership role in
establishing a separate system of criminal justicetforiyjmaistate of lllinois was the
first government in the world to decide that childrersedaf crimes should be tried
in a juvenile court that was structured differently thhemegular criminal cou?¢s.

In November 1959, the United Nations General Assemigieddbe Declaration on
the Rights of the Child, which recognized that “the chitdabgn of his physical and
mental immaturity, needs special safeguards and tategrappropriate legal
protection, before as well as after bi#thirhe United States was one of the seventy-
eight members of the U.N. General Assembly, which votechanalyi to adopt the
Declaration. Since that time, the world’s governmentigling the United States, have
further elaborated the rights of children accused of crimes

%9 Margaret K. Rosenheim, Franklin E. Zimring, David S. Tanenhaus, and Bernardine Dohrn, Eds., A Century

of Juvenile Justice, (Chicago: University of Chicago, 2001).

1 General Assembly resolution 1386 (XIV), November 20, 1959. Similarly, the American Convention on

Human Rights, Series no. 36, p. 1, Organization of American States, Official Record, OEA/Ser.L/V/II.23, signed
by the OAS on November 22, 1969, entered into force July 18, 1978, states in Article 19 “Every minor child has
the right to the measures of protection required by his condition as a minor on the part of his family, society, and
the state.”
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The International Covenant on Civil and Political Rigb@&PR), to which the United
States became a party in 1992, specifically acknowledgesltfor special treatment
of children in the criminal justice system and emph&&zegbrtance of their
rehabilitatiod?t Article 10(3) requires the separation of child offefiden adults and
the provision of treatment appropriate to their age aaldstatys. Article 14(4), which
was co-sponsored by the United St&esandates that criminal procedures for
children charged with crimes “take account of the ageeagheisihability of promoting
their rehabilitation2”3 The ICCPR requires states to respond to the offensesrchild
commit by focusing on positive measures and educatemtiathn punishmernit4

There are several ways in which the United Statesg<dailgiold its obligations
under the ICCPR. First, criminal laws allowing childtentieed and sentenced as
adults violate the specific requirement containediaeAr4(4) that criminal procedures
take account of the age of childk@is discussed above in Chapter Ill, many states
allow prosecutors to charge children directly in aduif w@thout any consideration of
the particular needs of the child. Other states rehiliheen to undergo a hearing in
juvenile court before transfer to adult court, yet thasede may be little more than a
rubber stamp of prosecutorial decisions to seek adatice=n Moreover, when
children are tried in adult courts, they are treated agaithgitshan being given age-
specific accommodations. Most importantly for the swibjegs report, children are
given sentences equivalent to those of adult offendess fdihexample, if life without
parole is a mandatory sentence for first degree musierandatory whether the
offender was fourteen or forty-five at the time ottimee.

Second, the sentence of life without parole for childeenaitradicts the explicit
requirement in Article 14(4) of the ICCPR that imprisonshenld promote
rehabilitation. The sentence reflects a determinaiathéine is nothing that can be
done to render the child a fit member of society. It isenserdf permanent

" The Human Rights Committee has interpreted the ICCPR’s provisions on child offenders to apply to all

persons under the age of eighteen. Human Rights Committee, General Comment no. 1, Forty-fourth Session
(1992), para. 13, in Compilation of General Comments and General Recommendations Adopted by Human
Rights Treaty Bodies, HRI/GEN/1/Rev.7, p. 155.

2 The United States co-sponsored this provision together with Great Britain and India, and it was adopted
unanimously. See Marc Bossuyt, Guide to the “Travaux Préparatoires” of the International Covenant on Civil
and Political Rights (1987), p. 307.

" The ICCPR contains three additional provisions related to juvenile justice. Article 6(5) prohibits imposing the
death penalty on persons who committed crimes while under the age of eighteen. Article 10(2), subparagraph b,
mandates the separation of accused children from adults and the swift adjudication of their cases. Article 14(1)
provides an exception for cases involving children to the general requirement that judgments be made public.
2% Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary, (1993), p. 266.

%73 |bid., p. 265.
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banishment—not an expression of faith that hard work amddimpromote positive
change. Indeed, the sentence tells child offenders3habtlety rejects out of hand
any hope they may have to atone for their crimes and infioVeées.

Both the ICCPR and the Convention against Torture and Gtlel, Inhuman or
Degrading Treatment or Punishment prohibit “cruel, inhtondegrading treatment or
punishment276 Excessive punishment becomes cruel, inhuman, or dggraslin
severity or length is greatly disproportionate to the @ritnehe culpability of the
offender. The prohibition on cruel, inhuman or degrgdinghments is
complemented by the positive requirements of articfal#®ICCPR, which stipulates:
“All persons deprived of their liberty shall be treatbdhwmanity and with respect for
the inherent dignity of the human pers@nFor treatment to be humane, it must be
appropriate to age and legal s&éihe vulnerability and immaturity of juvenile
offenders renders them more susceptible to cruel, imhontegrading punishments,
which will in turn have a much more profound impact on thedmd mind of a
developing child than an adult.

Applying the prohibition on “cruel and unusual punistinreU.S. law, the Nevada
Supreme Court concluded that life without parole igebacrd unusual sentence for a
child offender. The Court stated, in part:

We do not question the right of society to some retributimstig

child murderer, but given the undeniably lesser ctypaibaiildren

for their bad actions, their capacity for growth anetg@cspecial
obligation to children, almost anyone will be promptasktavhether
Naovarath deserves the degree of retribution reprebgrited
hopelessness of a life sentence without possibiléyodé,peven for the
crime of murder. We conclude that as “just deserts,Tlifoy kis

sexual assailant, life without possibility of paroleassve punishment
for this thirteen-year-old b&#.

Imprisonment is the most coercive non-capital punishavenlly imposed by criminal
justice systems. Putting a person behind bars is so conth@bnited States,

7% |CCPR, art. 7, Convention against Torture, art. 16.

" |n article 37 of the CRC, the prohibition of both capital punishment and life imprisonment without possibility of
release are included in the sub-section banning cruel, inhuman or degrading punishments.

28 See Human Rights Committee, General Comment 9, Article 10 (Sixteenth session, 1982).

2% Naovarath v. State, 105 Nev. 525, 530-531 (Nev. S. Ct. 1989).
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however, that public officials and the public at largeted®ve lost sight of just how
serious a punishment it is.

It is precisely because imprisonment is such an inhsexatte sanction that
governmental decisions to impose it are subject to hgmigrconstraints. The ICCPR
recognizes that all persons deprived of their libelithsheaeated with humanity and
with respect for the inherent dignity of the human pé&¥sidoman Rights Watch and
Amnesty International agree with the proposition adVamee thirty years ago at a
U.N.-sponsored conference on human rights that punightpesscribed by law and
applied in fact should be humane and proportionate taathty @i the offence28 We
believe that the best reading of three interrelated highisrprinciples make life
without parole sentences for child offenders per se digmpate: the inherent dignity
of the individual, the prohibition on inhuman or degradingipment, and the right to
liberty. All are affirmed in international instrumehtish the United States has signed
or ratified, including the Universal Declaration of HungrifRthe ICCPR and the
Convention against Torture.

When the United States ratified the ICCPR, it attachatraylimeservation that
stipulates:

That the policy and practice of the United States arallyeimer
compliance with and supportive of the Covenant’s pravigigarding
treatment of juveniles in the criminal justice systerartNeless, the
United States reserves the righéxceptional circumstiatiess
juveniles as adults, notwithstanding paragraphs 2 (b)feartiGe 10
and paragraph 4 of article2a.

The history of this reservation indicates that it wasl@tdeéa permit—on an
exceptional basis—the trial of children as adults andaiheemnation of children and
adults in the same prison facilities. The United Stesesy-aponsor of Article 14, was
keenly aware of the breadth and scope of its languagesTuthing in its reservation
to suggest that the United States sought to reservénthe signtence children as
harshly as adults who commit similar crimes.

0 |CCPR, art. 10(1).

281 "Report on the 1960 Seminar on the Role of Substantive Criminal Law in the Protection of Human Rights and

the Purpose and Legitimate Limits of Penal Sanctions," organized by the United Nations in Tokyo, Japan, 1960.

282 United Nations Treaty Collection, International Covenant on Civil and Political Rights, United States of

America: Reservations, para. 5 (emphasis added).
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On the contrary, the reservation’s plain language aimthdnestory show that the
United States sought to reserve the ability in “excepii@muahstance” to try children
in adult courts and to require some of them to serve themeEntn adult prison.
According to the United States Senate Committee on Heetagions, the reservation
was included because, at times, juveniles were noeddpamatdults in prison due to
their criminal backgrounds or the nature of their offé¥¥dether words, the
reservation isot abothe length or severity of sentences, only about the need to
sometimes try children as adults and incarcerate thahuitt prigons.

The Convention on the Rights of the Child (CRC) expliditigss®s the contradiction
between the particular rights and needs of childrerfieandhbut parole sentenéés.
Underpinning several of the treaty’s provisions is theniemgal recognition of the
child’s potential for rehabilitation. Recognizing theeptbility of sentences that
negate the potential of children to make changes for #redvett time, the CRC flatly
prohibits sentencing children to life sentences withoalepor to the death pena&hy.
Article 37(a) states:

Neither capital punishmemtr life imprisonment without possibility of release
shall be imposed for offences committed by persons bgiteeai
years of agigé

The CRC also requires that a State’s decision to ineacgriéd “shall be used only as
a measure of last resort and for the shortest apprqeniatet of time 287 A child who

has committed a crime is to be treated in a manner that iakesaunt “the child’s

age and the desirability of promoting the child’s reititegand the child’s assuming a
constructive role in socieBpg'States are to use a variety of measures to address the
situation of children in conflict with the law, includoage, guidance and supervision
orders; counseling; probation; foster care; educalimoeational training programmes

28 United States, Senate Committee on Foreign Relations Report on the International Covenant on Civil and

Political Rights, 31 I.L.M. 645, 651 (1992) (“Although current domestic practice is generally in compliance with
these provisions, there are instances in which juveniles are not separated from adults, for example because of
the juvenile’s criminal history or the nature of the offense. In addition, the military justice system in the United
States does not guarantee special treatment for those under 18.”).

% CRC, art. 37(a), G.A. Res. 44/25, U.N. GAOR, 44th Sess., Supp. no. 49, at 167, U.N. Doc. A/44/736 (1989)
(entered into force Sept. 2, 1990), reprinted in 28 I.L.M. 1448, 1470 (emphasis added).

%8 The juvenile death penalty is now prohibited in the United States. Roper v. Simmons, 125 S.Ct. 1183, 1199
(2005) (finding the juvenile death penalty unconstitutional and citing to international standards).

% CRC, art. 37(a) (emphasis added).

%7 CRC, art. 37(b).

%8 CRC, art. 40.1.
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and other alternatives to institutional ca#&The treaty also anticipates the need for
regular and accessible procedures in which a child deemgehthe legality of the
deprivation of his or her liber82°Punishing a youth offender with the longest prison
sentence possible, offering no hope of rejoining sditiletynotivation for
rehabilitation, and scant opportunities for learningtesceach of these provisions.

The CRC has been accepted all but universally: as 492004 of a total of 194
countries are parties. Notably, none of the state pattiestteaty has registered a
reservation to the CRC'’s prohibition on life imprisonmiémbwt release for
childrerg®1 The United States and Sora#lare the only two countries in the world that
have not ratified the CRC, although both have sigd&ésta signatory to the CRC,

the United States may not take actions that would defeahtieation’s object and
purposes4

%9 CRC, art. 40.4.

20 CRC, art. 37(d).

2! Ynited Nations Treaty Collection Database, available online at: http://untreaty.un.org/, accessed on July 16,

2004. Malaysia registered a reservation to art. 37(a) as follows: “The Government of Malaysia . . . declares that
the said provisions shall be applicable only if they are in conformity with the Constitution, national laws and
national policies of the Government of Malaysia." Ibid. The government of Myanmar made a broad objection to
Article 37, which it later withdrew after other states protested. Ibid. The government of Singapore has
maintained a declaration regarding Article 37. However, the declaration does not address the prohibition on life
imprisonment without parole. Singapore’s declaration reads: “The Republic of Singapore considers that articles
19 and 37 of the Convention do not prohibit—(a) the application of any prevailing measures prescribed by law
for maintaining law and order in the Republic of Singapore; (b) measures and restrictions which are prescribed
by law and which are necessary in the interests of national security, public safety, public order, the protection of
public health or the protection of the rights and freedom of others; or (c) the judicious application of corporal
punishment in the best interest of the child.” A number of states have interpreted the declaration as a
reservation and objected to it as contrary to the object and purpose of the Convention. See UN Treaty
Collection Database (Germany: Sept. 4, 1996: Belgium: Sept. 26, 1996; Italy: Oct. 4, 1996; The Netherlands:
Nov. 6, 1996; Norway: Nov. 29, 1996; Finland: Nov. 25, 1996; Portugal: Dec. 3, 1996; Sweden: Aug. 1997). In
the Roper decision, the United States Supreme Court took special note of the fact that no state party to the
CRC made a reservation to the prohibition against the juvenile death penalty contained in Article 37. Roper v.
Simmons, 125 S.Ct. 1183, 1199 (2005).

2 pccording to the United Nations’ agency for children, UNICEF, Somalia is currently unable to ratify the CRC

because it lacks a recognized government. See UNICEF, “Frequently Asked Questions,” available online at:
http://www.unicef.org/crc/faq.htm#009, accessed on July 19, 2004.

%% The United States signed the CRC on February 16, 1995, and Somalia signed on May 2, 2002.

% See Vienna Convention on the Law of Treaties, art. 18, concluded May 23, 1969, 1155 U.N.T.S. 331
(entered into force Jan. 27, 1980). Although the United States has signed but not ratified the Vienna Convention
on the Law of Treaties, it regards this convention as “the authoritative guide to current treaty law and practice."
S. Exec. Doc. L., 92d Cong., 1st sess. (1971), p. 1; Theodor Meron, “The Meaning and Reach of the
International Convention on the Elimination of All Forms of Racial Discrimination,” American Journal of
International Law, vol. 79 (1985), p.283. The U.S. government has also accepted that it is bound by customary
international law not to defeat a treaty’s object and purpose. See e.g., “Albright Says U.S. Bound by Nuke Pact;
Sends Letters to Nations Despite Senate Vote,” Washington Times, (November 2, 1999), p. Al (describing the
Clinton administration’s acceptance of obligations under the Comprehensive Test Ban Treaty despite the
Senate’s failure to ratify).
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The U.S. government has proclaimed its commitment to thepZiR€{de$5When
Ambassador Madeline Albright, as the U.S. Permanessd¢ative to the U.N.,
signed the CRC on behalf of the United States in 1995, stesidecla

The convention is a comprehensive statement of intealatmcern
about the importance of improving the lives of the nubstrable
among us, our children. Its purpose is to increase awaveéhdake
intention of ending the many abuses committed agaidstrciitound
the world. . . . United States participation in the Coonegflects the
deep and long-standing commitment of the American p&ople.

The United States has reaffirmed this commitment on subsequent occasions. For
example, in 1999 Ambassador Betty King, U.S. Represantdtie U.N. Economic
and Social Council stated:

Although the United States has not ratified the Conventite o
Rights of the Child, our actions to protect and deferteshiboth at
home and abroad clearly demonstrate our commitmentielthee of
children. The international community can remain d<bateve, as a
nation, stand ready to assist in any way we can to enhgmodeand
the human rights of children wherever they medf be.

®y.s. Supreme Court Justice Antonin Scalia, in his dissent in the Roper case, implied that adherence to the

CRC's prohibition on sentencing youth to life without parole would be necessary if the United States is “truly
going to get in line with the international community.” See Roper v. Simmons, 125 S.Ct. 1183, 1226 (2005)
(Scalia, J. dissenting).

2% «Remarks by Ambassador Madeline K. Albright, United States Permanent Representative to the United

Nations on the Occasion of the Signing of the U.N. Convention on the Rights of the Child,” U.S. Press Release,
(February 16, 1995).

297 «Statement by Ambassador Betty King, United States Representative on the Economic and Social Council,

to the Plenary of the 54th Session of the General Assembly on the Tenth Anniversary of the Convention on the
Rights of the Child,” November 11, 1999, available online at: http://www.un.int/usa/99_112.htm, accessed on
July 22, 2005.
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Case Study: Troy L .

Troy L. was fifteen both in this photo and when he committed his crime.
© 2005 Private.

Troy L. grew up with his family inidnkainsage Brgyvenile
had been kicked out of one high s@rgoafa. $édiegplain

cord but
to a

researcher for this report that he used drugs such as marijuanasamtspﬂyslméEﬂnem.” After Troy w

the alternative school he was attending, his ntbthisr fagme hiwhio e \an engir
nuclear power plant, so that Troyrmyuéghtsaiahdtroy said that hisddyhan
mentally abusive. He would not ptahel@besailseabad suffered at the hands
to a researcher for this report that Inie hamtlproamsesister that he would not to

eerina

dvcrs phys

his father, explain
do so.

ipears

drugs. | was real rebellious. | mean, like | said, | had problems going on at hpme and I'd take th

When asked what his new school had been like, Troy, wigp saidowW tM&md;ethe

bring problems with me. And I didn’t do good at school.Kedniteallyikéwbbging
the people and . . . | just didn’t, you know teaghers didn’t like me.”

Troy was fifteen when he murdered $estattoadatodifeawithout parolehde

oouoflli

fnmaiﬁ resea
report what his life was like at treeripndat M@lai gotten along realbgoocbsi yag

well we probably had never gotteMadragiraaagbotiabusive . . . he vimg kivdd
... I mean | see now that | probstibfistiouistyie geemed like me stratt hiar weth
each other. | mean, | really felt biteHeetimaged dom’'t know how to esplaingthat.
though, | see that now . . . | thenkvaswtill alivk | would like to meegivenhiyoa K
chance to, | don’t know . . . And youskrmvbhielikas said there’ve besmwadoie
abusive . . . You can't have eved/Kilinthatisiapasents—it just ain’t gdmeahze!
now.”

An investigator in the case saididhaightrienoy bgdcket a few minutes, fetorau

had some shotgun shellsiahittie prosecution introducecaseeitakamte-wwevef

twausive
P jU

tw

ho

pare
1N

be inurd

%8 Human Rights Watch interview with Troy L., Cummins Unit, Grady, Arkansas, June 23, 2004 (pseudonym)

(unless otherwise noted, all statements attributed to Troy L. in this case study were obtained during this
interview).

29 McClure v. Arkansas, 942 S.W.2d 243, (Arkansas, April 7, 1997).
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according to Troy, he and his fattsetigd tiatgighte He claimed: “[Kijhkideasipn to

much as it was made, was made while we fought, the feelmbthigddssaieingifhat | had to

had been so angry and emotionaiairther timad: lofiglcebeen incapable of realizifg the consequence
of what | was doing, that | would aayheie.a father

The Supreme Court of Arkansas extmantethtidleaseuater was pre-media¢eid, Hecause “
deputy testified that a person haous eféie @ gamspithe shotgun tg'irg@stéranf Tro
testified “that he had talked abaib&illfog shembnths ¥eThgd&2olirt also found tihat Troy
shot his father three times, with da@O#feneanition, meaning he had notgastally reload
pump the gun. The same court redony iodidfatee thiat shooting his fathenbeeguse he wa
hims3s

After he was interviewed for this edpaekplaoy thabidespite the fact that he mufdered his father, he
has the support of his sister and ftdtaee. deunpaseng number of frnendhane family

kindly offered that | may stay witledisedh diéspitedhe state’s fearful .apgprajste pf me.

the insane thing that | did, | donlelemdityphaidenffom the state . mevibctaishdge. . . .

| want to be able to show my appramaticis samgeopke I've hurt . . . Hsaprieydrpoy an

anyone | come into contact with . . . | would moreithahthisythirsg likatidopefflifcting me,

afflicts everyone | caee about.”

In sharp contrast to the United States’ expressed intenpiatect the human rights
of children, federal law as well as the laws of forty-twalirad states in the U.S.
permit the sentence of life without parole for child offesndndeed, as of this writing,
the U.S. Congress was contemplating a new federal lavuttianevease the number
of crimes for which a youth might receive life withoutgg@¥&ince 1989, no U.S.
state that permits the sentence for child offenders basatak significant steps to
reduce or eliminate it.

%00 | etter to Human Rights Watch from Troy L., undated, received July 2004 (pseudonym) (on file with Human
Rights Watch).

% |bid

%2 Elizabeth Mcfarland, “High Court Affirms; Murder Thought-Out,” Arkansas Democrat-Gazette, February 27,
1998.

%% |bid.

%04 |_etter to Human Rights Watch from Troy L., undated, received July 2004 (pseudonym) (on file with Human

Rights Watch).

%5 .S. House Bill, H.R. 1279, which increased the number of crimes subject to mandatory minimum
sentences, including life without parole, and criminalized several non-violent drug offenses, was passed on May
11, 2005. As of this writing, the U.S. Senate was considering its own, less punitive version of this bill, S. 155.
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Federal and state governments’ policy of imposing liéeitapirole sentences on
youth offenders violates U.S. constitutional law, whiginaggoth individual states
and the federal government to uphold human rights treatiesinaer the authority of
the United States. The U.S. Constitution states:

[A]ll treaties made, or which shall be made, under hiogigudf the
United States shall be the Supreme Law of the Laritigeahdiges in
every State shall be bounchtinghebg in the Constitution or Law of any
State to the contrary notwithstanditg.

Upholding this constitutional principle, the U.S. Syp@ourt has stated,
“[IInternational law is part of our law, and must be asegel@nd administered by the
courts of justice of the appropriate jurisdictio®?”.Tieaties of the United States have
been held to be binding on states independent of the vplbhaed of state
legislature®8 Human rights treaties, like other treaty obligations &f.th

government, are similarly binding on state governittepgart from treaty obligations,

% .S, Constitution, Article VI, clause 2.

®7 The Paquete-Habana, 175 U.S. 677, 700 (1900). See also Murray v. The Charming Betsy, 6 U.S. (2 Cranch)
64, 118 (1804) (statutes "can never be construed to violate . . . rights . . . further than is warranted by the law of
nations"); Harold Honju Koh, “Is International Law Really State Law?,” Harvard Law Review, vol. 111(1998), p.

1824 (noting that customary international law is federal common law and preempts inconsistent state practices).

%% See Asakura v. City of Seattle, 265 U.S. 332 (1924) (holding that a treaty made under the authority of the
United States stands on the same footing of supremacy as do the provisions of the Constitution and laws of the
United States and “operate[s] of itself without the aid of any legislation, state or national; and it will be applied
and given authoritative effect by the courts”). See also Maiorano v. Baltimore & Ohio R. R. Co., 213 U. S. 268,
272, (1888); Baldwin v. Franks, 120 U.S. 678, (1887); Head Money Cases, 112 U. S. 580, 598 (1884); Chew
Heong v. United States, 112 U. S. 536, 540 (1884); Foster v. Neilson, 2 Pet. 253, 314 (1829).

*° jordan J. Paust, “Self-Executing Treaties,” American Journal of International Law, vol. 82 (1988), p. 760

(explaining that when John Jay was Secretary of Foreign Affairs of the Confederation in 1787, he reported to
Congress that a treaty "made, ratified and published by Congress, ... imnmediately [became] binding on the
whole nation, and superadded to the laws of the land”). See also Asakura v. City of Seattle 265 U.S. 332, 341
(1924) (“The rule of equality established by [the treaty] cannot be rendered nugatory in any part of the United
States by municipal ordinances or state laws. It stands on the same footing of supremacy as do the provisions
of the Constitution and laws of the United States. It operates of itself without the aid of any legislation, state or
national; and it will be applied and given authoritative effect by the courts.”). Article 50 of the ICCPR provides
that the provisions of the Covenant “shall exten[d] to all parts of federal States without any limitations or
exceptions.” The Human Rights Committee, in its General Comment 31 on the Nature of the General Legal
Obligation on States Parties to the Covenant, states:

The obligations of the Covenant in general and article 2 in particular are binding on every
State Party as a whole. All branches of government (executive, legislative and judicial), and
other public or governmental authorities, at whatever level—national, regional or local—are
in a position to engage the responsibility of the State Party. The executive branch that
usually represents the State Party internationally, including before the Committee, may not
point to the fact that an action incompatible with the provisions of the Covenant was carried
out by another branch of government as a means of seeking to relieve the State Party from
responsibility for the action and consequent incompatibility. This understanding flows
directly from the principle contained in article 27 of the Vienna Convention on the Law of
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international human rights principles are also “inggugt determining appropriate
punishment&to Therefore, not only should state officials adhere to théipoohi
against life imprisonment without parole for youth offesndbut the federal
government has an obligation to support those statedingahrough federal funding,
that may choose to eliminate the sentence in the future.

Practices of Other Countries

The domestic laws and practice of governments worldendgepa clear measure of
global adherence to the CRC'’s prohibition of the life wiplaoole sentences for
childrer811 Out of 154 other countries for which Human Rights Weadshable to

Treaties, according to which a State Party “may not invoke the provisions of its internal law
as justification for its failure to perform a treaty.” . . . In this respect, the Committee reminds
States Parties with a federal structure of the terms of article 50, according to which the
Covenant's provisions “shall extend to all parts of federal states without any limitations or
exceptions.” Human Rights Committee, General Comment 31, Nature of the General Legal
Obligation on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004),
para. 4 (emphasis added).

10 5ee Roper v. Simmons, 125 S.Ct. 1183, 1215 (2005) (“Yet at least from the time of the Court's decision in
Trop [1958], the Court has referred to the laws of other countries and to international authorities as instructive
for its interpretation of the Eighth Amendment's prohibition of "cruel and unusual punishments."); Atkins v.
Virginia, 536 U.S. 304, 317 (2002); Trop v. Dulles, 356 U.S. 86, 102-103 (1958) (plurality opinion) (stating “the
civilized nations of the world are in virtual unanimity” with the court's assessment that the punishment of
statelessness is contrary to evolving standards of decency).

1 Eor example, Egypt's 1996 Children’s Code, which was intended to bring national legislation in line with the

CRC, includes a prohibition on life imprisonment for juveniles. See Government of Egypt, Children’s Code, Art.
111, 112 (1996). Egypt ratified the CRC on Feb. 5, 1990. Mali’'s 2002 Child Protection Ordinance does not allow
sentences above eighteen years to be imposed on persons who commit crimes while under the age of
eighteen. See Ordonnance N°02-062/P-RM Du 05 Juin 2002 portant code de protection del'enfant, available
online at: http://www.justicemali.org/doc107.htm, accessed on July 22, 2005. Mali ratified the CRC on Sep. 20,
1990. Cape Verde’s new Constitution of 1992 prohibits life imprisonment or imprisonment of an indefinite
duration for anyone. See Constitution of Cape Verde, Art. 31 (1992) (“There shall not be, in any circumstances,
a penalty depriving of liberty, or security measure of a permanent character or with an unlimited or indefinite
duration.”), available online at: http://confinder.richmond.edu/CapeVerde.htm, accessed on July 22, 2005. The
Constitution was revised again in 1999, but this language was maintained. Constitution of Cape Verde, Art. 32
(1992), available online at: http://www.parlamento.cv/ constituicao/const00.htm, accessed on July 22, 2005.
Cape Verde acceded to the CRC on June 4, 1992. Sao Tome and Principe’s 1990 Constitution prohibits life
imprisonment of minors. See U.N. Committee on the Rights of the Child, Consideration of Reports Submitted by
States Parties Under Article 44 of the Convention: Sao Tome and Principe, CRC/C/8/Add.43, para. 63, 369
(March 4, 2003). Sao Tome and Principe acceded to the CRC on May 14, 1991. Eritrea’s Transitional Penal
Code prohibits life imprisonment of juveniles. See U.N. Committee on the Rights of the Child, Consideration of
Reports Submitted by States Parties Under Article 44 of the Convention: Eritrea, CRC/C/41/Add.12, para. 74
(December 23, 2002). Eritrea ratified the CRC on Aug. 3, 1994. In 2003, Morocco increased the age of majority
from sixteen to eighteen in the Penal Code and Criminal Procedure Code, which ensured that the pre-existing
prohibition on life sentences for minors covered all persons who committed crimes while under the age of
eighteen. See U.N. Committee on the Rights of the Child, Consideration of Reports Submitted by States Parties
Under Article 44 of the Convention: Morocco, CRC/C/93/Add.3, para. 234-35 (February 12, 2003) (indicating
that such revisions were currently pending); U.N. Committee on the Rights of the Child, Summary Record of the
882" Meeting, CRC/C/SR.882, para. 58 (July 16, 2003); U.N. Committee on the Rights of the Child, Concluding
Observations: Morocco, CRC/C/15/Add.211, para 3, 72 (July 10, 2003) (confirming that the revisions referred
in the text had been passed into law). Morocco ratified the CRC on June 21, 1993. Tunisia adopted act no. 95-
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obtain datét2only three currently have people serving life withoué gararimes
they committed as children, and none of those four havehaio e handful of cases.
The paucity of countries that sentence children to lil@svihrole is not due to their
use of even harsher punishments (such as the death perditl) édfenders. In fact,
between 1990 and 2004, only eight countries (incluglidgited States) have
reportedly imposed the juvenile death pefialty.

For example, not one of the original fifteen membes stiatiee European Union
allows children to be sentenced to life without paf@e. the African continent,
thirty-one countries prohibit life without parole foldcan in their penal lawis.Six
other African countries have decided that the sentence¢ lbammposed on child
offenders under sixte@iln three additional African countries, the sentence is
technically possible, but it is not used in prattice.

Kenya and Tanzania are the only two countries in Africa efre®entatives of inter-
governmental or non-governmental organizations reploatatie sentence is still being
imposed on offenders below the age of eighteen. But esecdhbatries are working

93 of November 9, 1995, which amended the Criminal Code to automatically reduce life sentences to ten years
for persons under the age of eighteen. See U.N. Committee on the Rights of the Child, Consideration of
Reports Submitted by States Parties Under Article 44 of the Convention: Tunisia, CRC/C/83/Add.1, para. 25
(Oct. 30, 2001). This became Atrticle 43 of the Criminal Code. Ibid.

2 Human Rights Watch researched this question using the following methodology: We examined the reports of

166 countries to the U.N. Committee on the Rights of the Child under Article 37 of that treaty (Article 37
prohibits sentencing child offenders to life without parole). Unfortunately, 53 countries failed to report to the
Committee on their laws or practices under Article 37. Therefore, we used a variety of additional methods to
obtain a definitive answer. These included inquiries with: the UNICEF Child Protection Officer in the country
concerned, criminal defense attorneys, judges, criminal justice non-governmental organizations, and the press,
as well as a review of articles covering recent sentencing decisions.

*13 These countries and the number of youth offenders executed are: Iran (8), Saudi Arabia (1), Nigeria (1), the

Democratic Republic of Congo (“DRC”) (1), Yemen (1), Pakistan (3), China (1), and the United States (19). See
Amnesty International, Children and the Death Penalty, Executions Worldwide Since 1990, Al Index: ACT
50/007/2002, 25 Sept. 2002, p. 14; updated to June 6, 2004 by International Justice Project, US Juvenile
Executions Since 1976, March 2004, available online at: http://www.internationaljusticeproject.org/juvStats.cfm,
accessed on August 1, 2005.

%% The original fifteen members of the EU are: Austria, Belgium, Denmark, Finland, France, Germany, Greece,
Ireland, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden, United Kingdom.

%% These countries are Algeria, Angola, Benin, Botswana, Burundi, Cameroon, Cape Verde, Chad, Cote

d’lvoire, Democratic Republic of the Congo, Djibouti, Egypt, Eritrea, Guinea, Guinea-Bissau, Lesotho, Liberia,
Libya, Madagascar, Mali, Mauritius, Morocco, Mozambique, Namibia, Niger, Rwanda, Sao Tome and Principe,

Togo, Tunisia, Uganda, and Zimbabwe.

%% These countries are Comoros, Congo (Brazzaville), Ethiopia, Ghana, Madagascar, and Senegal. In all of

these countries, life imprisonment without possibility of release is prohibited for persons under the age of
sixteen. In each of these countries, we were unable to determine whether the sentence exists for individuals
above the age of sixteen.

7 These countries are: Malawi, Nigeria, and Sierra Leone.
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on improving their practices. Kenya is currently undgrgoiextensive constitutional
and law reform process, which may eliminate the sentehaezénia, apparently the
only recent life without parole sentence for a youth isfthaeventeen-year-old
convicted in a highly controversial rape case. His aomigaturrently under app#al.

Throughout the world, about fourteen countries havellawsg for a life sentence to
be imposed on youth offenders, although it is not clearfith&@te cases whether life
means life, or whether parole remains a poss&itdititside of the United States, we
have found only about a dozen child offenders serving smtenzsén three
countries. South Africa reportedly has four childaéfs serving life without parole
sentence®, Tanzania has ofteand to our knowledge, there are between four and
seven youth offenders sentenced to life in prison @&h dsraf 200%. In addition,

%8 E_mail correspondence to Human Rights Watch from Erasmina Masawe, Volunteer Attorney, Legal and
Human Rights Centre, Dar es Salaam, Tanzania, July 21, 2004 and July 30, 2004 (on file with Human Rights
Watch).

1 For the remaining nine countries out of the 154 researched, we were unable to obtain the necessary sources

to determine whether or not the sentence exists in law, and if it does, whether or not it is imposed.

%20 5outh Africa State Party report to the CRC, CRC/C/51/Add.2, May, 22, 1999 at 514 (reporting four child
offenders serving the sentence). In April 2005, the governmental delegation from South Africa to the
Commission on Human Rights confirmed in informal meetings with members of the organization Human Rights
Advocates that these four youth offenders were in fact serving life without parole sentences. See e-mail
correspondence to Human Rights Watch from Human Rights Advocates, Berkeley, California, September 7,
2005 (one file with Human Rights Watch). However, as part of the post-apartheid overhaul of the judicial
system, juvenile justice procedures are under review, and a Child Justice Bill is currently under discussion in
parliament. In line with the CRC, the Bill would outlaw life imprisonment for child offenders (see Article 72,
available online at: http://www.pmg.org.za/bills/020808childjusticebill.htm, accessed on September 15, 2005.).
Moreover, in November 2004, in Brandt v S (case 513/03, Supreme Court of Appeal) the South African
Supreme Court held that minimum sentencing legislation should not apply to juveniles convicted of serious
crimes.

! See e-mail correspondence to Human Rights Watch from Erasmina Masawe, Volunteer Attorney, Legal and

Human Rights Centre, Dar es Salaam, Tanzania (July 21, 2004 and July 30, 2004).

%2 See Israel State Party report to the CRC, CRC/C/8/Add.44, 27 February 2002, para. 1372 (stating that life
imprisonment “has been imposed on three 17-year-olds who stabbed a bus passenger to death as part of the
‘initiation rite’ of a terrorist organization; and on a youth age 17 and 10 months who strangled his employer to
death after she commented on his work and delayed payment of his salary for two days”). Since February 2002,
Human Rights Watch has learned of three additional youth offenders who were all below age eighteen at the
time of their offenses and have been sentenced to life: Shadi Ghawadreh, Youssef Qandil, and Anas
Mussallmeh. See email to Human Rights Watch from Research Coordinator, Palestinian Section, Defense for
Children International, September 10, 2005 (on file with Human Rights Watch) (E-mail from Research
Coordinator, Defense for Children International). According to Israeli law, normally individuals sentenced to life
would be eligible for a sentence commutation to thirty years upon a recommendation from the Ministry of
Justice. See Huk Shihror Al Tnai Mimasar, Hatashsa 2001, Article 29. However, youth offenders sentenced by
military courts under the Israeli 1945 Emergency Regulations to life sentences for political and security crimes
do not enjoy this privilege. See Huk Shihror Al Tnai Mimasar, Hatashsa 2001, Article 31. We have been unable
to ascertain how many of the seven youth offenders sentenced to life in Israel are political or security
prisoners—that is, those who would not be eligible for the thirty year sentence commutation. E-mail from
Research Coordinator, Defense for Children International. See also Israel State Party report to the CRC,
CRC/C/8/Add.44 para. 1372 (noting that no absolute prohibition on life sentences for youth exists in Israel, and
the Supreme Court has the discretion to review each case on the merits and may impose a life sentence on a

THE REST OF THEIR LIVES 106



youth can technically receive the sentence under thiaysrafl Antigua and Barbuda,
Australia, Brunei, Dominica, Kenya, Saint Vincent a@é¢inadines, Solomon
Islands, and Sri Lanka, but it seems that the sentexredyif ever used. Finally, in
Burkina Faso and Cuba, the sentence seems to be teglosstlly for individuals
above the age of sixteen, but we know of no instances intwhikbhéen uség.
Curiously, thirteen of the countries that allow fosehéence can trace their historical
ties to the United Kingdom and the English common lawdraditsentencing “for
the duration of Her Majesty’s pleasure.” Yet the soutias tfadition, the United
Kingdom, abolished the possibility of a life withowi@aentence for youth offenders
after a seminal decision by the European Court of HumaniRitybe5*

Global consensus against the sentence has becomagigreasesive and firm. In
April 2004, the Commission on Human Rights adopted a mstlugj[ing] States to
ensure that under their legislation and practice neftfial panishment nor life
imprisonment without the possibility of release shathfposed for offences committed
by persons below eighteen years of3ége.”

The international rejection of life without parole (asaw/étle death penalty) for child
offenders is so overwhelming that it may have attainedttisea$ customary
international law. Once a rule of customary internaa@nal éstablished, that rule
becomes binding even on states that have not formadly eité2é Under domestic

youth offender, which, in the views of one Israeli Supreme Court Justice, raises questions on the prohibition on
life without parole sentences contained in the Convention on the Rights of the Child).

23 See Burkina Faso State Party report to the CRC, CRC/C/65/Add.18, February 13, 2002 at 406, 445. Under
Cuban law, an individual above age sixteen may be sentenced to "privacion perpetua” (a life without parole
sentence); however, under the Cuban Codigo Penal, children age seventeen may have their sentences reduced
by one-half. Because this provision is discretionary, it appears to be technically possible for a youth above
sixteen to receive the sentence. See Codigo Penal de Cuba, Art. 17.1 (“En el caso de personas de mas de 16
afios de edad y menos de 18, los limites minimos y maximos de las sanciones pueden ser reducidos hasta la
mitad, y con respecto a los de 18 a 20, hasta en un tercio.”) (“In the case of persons older than sixteen years of
age and younger than eighteen, the minimum and maximum punishments may be reduced by half, and with
respect to those between eighteen and twenty, by one third.”) (translated by Human Rights Watch).

%4 See Hussain and Prem Singh v. United Kingdom, 22 EHRR 1 (1996) (holding that “for the duration of Her
Majesty’s Pleasure” did not authorize wholly punitive life-long detention, because it invoked the protection of
Articles 3 and 5(4) of the European Convention of Human Rights, which required changes in the character,
personality and mental state of the young offender to be considered after a term of years during mandatory and
repeated parole reviews.).

%% Commission on Human Rights, Human Rights in the Administration of Justice, in particular juvenile justice,

E.CN.4/2004/L.66 April 15, 2004, para. 11.

%26 |n the face of this global concurrence, the U.S. government cannot claim that it is free of its customary law

obligations by virtue of being a persistent objector. A persistent objector is a state that has consistently and
expressly protested the rule during the rule’s inception and development and, consequently, can claim the right
not to be bound by the rule. John Currie, Public International Law, (2001), p.176; Hugh Thirlway, “The Sources
of International Law”, in International Law, Malcolm Evans, ed. (2003), p.117. One commentator notes: “The
state must, from the rule’s inception, consistently maintain its objection without exception. Even a single lapse
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U.S. law, customary international law is binding on thamewe of the United
Statesz7

Establishing a rule of customary international law ietuoe@lements: first,
widespread and consistent governmental practice amd] sesense of legal obligation,
or opinio jureeccompanying the practig€lrhe International Court of Justice has said
that “a very widespread and representative particiipgi@grronvention might suffice
of itself” to evidence the attainment of customary atienal law, provided it included
participation from “States whose interests were gpaffitted 329 As the previous
discussion of widespread adherence to the CRC anteabmsisldwide refusal to
impose the sentence on children indicates, both of thasatslexis®The United
States, which historically was a leader in promotamgguustice reforms, now finds
itself far behind the practice of the rest of the world.

The global rarity of life without parole for youth offendeay also be due to the
ineffectiveness of the sentence. Harsh juvenile serstiecites life without parole do
not appear to offer a deterrent effect to lower the preeadéhomicide offenses
among youth. The prevalence of juvenile homicide in@ilgartountry is due to a

will be fatal to the state’s claim of persistent objector status.” John Currie, Public International Law (2001) p.164.
Once a rule has become established as customary international law, a persistent objector might not be able to
maintain the ability to opt out. Mark Villiger, Customary International Law and Treaties (1997), p. 35.

%7 The Paquete Habana, 175 U.S. 677, 699 (1900).

%% The International Court of Justice (ICJ) has described the opinio juris requirement as follows: “Not only must
the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as
to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.”
International Court of Justice, Judgment, North Sea Continental Shelf, para. 77 (Feb. 20, 1969).

329

International Court of Justice, Judgment, North Sea Continental Shelf, paras. 73-4 (Feb. 20, 1969) (finding
that “although the passage of only a short period of time is not necessarily, or of itself, a bar to the formation of
a new rule of customary international law on the basis of what was originally a purely conventional rule, an
indispensable requirement would be that within the period in question, short though it might be, State practice,
including that of States whose interests are specially affected, should have been both extensive and virtually
uniform in the sense of the provision invoked; and should moreover have occurred in such a way as to show a
general recognition that a rule of law or legal obligation is involved.”).

%0 Others have concluded that the prohibition on juvenile life without parole sentences is a rule of customary

international law. See Human Rights Advocates, Submission to the Sixty-First Session of the Commission on
Human Rights, The Death Penalty and Life Imprisonment without the Possibility of Release for Youth Offenders
who were Under the Age of 18 at the time of the Offense, Spring 2005, available online at:
http://www.humanrightsadvocates.org/images/Juvenile%20Sentences.doc, accessed on August 3, 2005.
Several international treaty bodies reiterate the prohibition in their general comments and annual resolutions on
a regular basis. See, e.g., Commission on Human Rights, Human Rights in the Administration of Justice, in
particular juvenile justice, 2004/43; Report on the Twenty-Fifth session of the Committee on the rights of the
Child, September / October 2000, CRC/C/100, p. 130; European Union, Memorandum on the Death Penalty,
available online at: http://www.eurunion.org/legislat/DeathPenalty/eumemorandum.htm, accessed on August 1,
2005) (stating that “The United Nations Convention on the Rights of the Child prohibits sentencing minors both
to death and also to imprisonment for life without the possibility of release. These are juvenile justice standards
of paramount relevance and the EU urges the USA to ratify the Convention.”).
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myriad of factors that are difficult to identify and evae challenging to compare
across international boundaries. It is neverthelessé¢hbaiathe harsh penalties for
youth offenders in the U.S., such as life without partéeases, have not given the
United States significantly lower rates of youth criongg2L999, 10 percent of all
homicide offenders in the United States were belowetloé @ghteen, which means
the United States had the third highest percentage inarisompvith twenty-eight
European countries in 1989Ten years earlier, in 1989, children made up 11 percent
of all homicide offenders in the United States. If hangimseng were the answer to
deterring serious and violent juvenile crime, the Urdtied Should be among the
countries with the lowest percentages of youth murdetbes than having seen its
total number of youth homicide offenders drop by justcept.

*! The three countries out of the twenty-nine with higher or equal percentages of youth among their homicide

offenders were England and Wales, with 10 percent; Slovenia with 10.2 percent; and Slovakia with 16.3
percent. Among countries with lower percentages than the United States, Poland ranked sixth highest with 8.6
percent, France ranked seventh highest with 8.4 percent; Germany ranked thirteenth highest with 5.8 percent,
Scotland ranked twenty-fifth with 1.5 percent and Cyprus, Ireland, Italy, Switzerland, and Northern Ireland all
had zero homicide offenders below the age of eighteen. See Council of Europe, European Sourcebook of Crime
and Criminal Justice Statistics, 2003, 2nd ed., Chapter 3, Tables 3.2.1.3, 3.2.1.4, 3.2.2.2, and 3.3.1.2,
http://www.minjust.nl:8080/b_organ/wodc/publications/ob212_all.pdf, (retrieved March 23, 2005); and Snyder,
H., Finnegan, T., Wan, T., and Kang, W., Easy Access to the FBI's Supplementary Homicide Reports: 1989—
2000, available online at: http://www.ojjdp.ncjrs.org/ojstatbb/ezashr/asp/Off_Display.asp, accessed on August 3,
2005. The European and U.S. data are slightly different in the following ways: (1) the European data may
include juveniles convicted for intentional homicide (defined as both attempted and completed homicide),
whereas the U.S. data only includes completed homicides; and (2) the U.S. data are for children between the
ages of one to seventeen; whereas the European data may be more variable based on each country’s youngest
possible age that could be included in the dataset (for example, Cyprus, France, Greece and Switzerland could
include individuals as young as seven years old). In addition, individuals aged eighteen and nineteen could be
included in the data from Austria. Nevertheless, it is reasonable to assume that the age-spread of juvenile
homicide offenders in Europe tended toward the fourteen to seventeen range, making the data fairly
comparable to those from the United States.
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Case Study: Kevin C.

Kevin C. was age sixteen in this photo and age seventeen when he committed
his crime.

© 2005 Private.

Kevin C. grew up in a financiallgclecade familywas seventegn at the time of
his crime. He told a researchehfetiereporpriblems at hdme. I lived

with my dad, my parents were dougbety paesets ire divorged, they get
along#Kevin had been arrested once befjueenild dhavgedagsicoadiag to his mpther, he
completed his community service'sdasifecttmity akesearcher fohibisaepas wkagtfthe time

of the crime, “I have the feeling treewlasggoamgliatithat, he was ahatikBdthialoaydjere were
never any weapons in there orkilrsgrsteiffody, tbohurt somebodyiNespasially a girl”

His mother said: “He had dyed histardaondd hisdjathroom. He was jabraryHe
snowboarding and skiing. He keet eardlécioraailoel the world. Hisofatirey himd bgsk

empty cans from Israel and other lda&epitidareaedithed up on hidikedryormenegpboy
would. . . . They used that agaéftst him in court!”

According to police investigations, Kevin was inva\dtivetiAershrartingids, orje of whom
subsequently*#edin told a researcher for thisdepaorfrileatiseane driving aroupd town one
night. They were interested in buying some drugs andaneeskst duene’ usteyf hieaioloy
for the ride.” They eventually stoppeddavodiiivdd had just been gigest $8@P0 “comin
money by theit*ibein explained that a “situation” $itoteweite Siomde He said, ‘} never
touched a weapon. | never handledgarheragezhup beimg murdered andréte other was in
severely.” After his arrest, Keviregtarelfotegtes mofesiduevas convicted of felony
murder and sentenced to life with®ubpdetdadkei/inas convicted of faisddegsdasaurder
sentenced to life withBtit parole.

2 Human Rights Watch interview with Kevin C., Centennial Correctional Facility, Cafion City, Colorado, July

27, 2004 (pseudonym) (unless otherwise noted, all statements attributed to Kevin C. in this case study were
obtained during this interview).

%3 Email correspondence with Human Rights Watch from Judith C., Colorado, May 17, 2005.
% Human Rights Watch telephone interview with Frank C., Colorado, October 22, 2004.
Human Rights Watch telephone interview with Judy C., Colorado, October 22, 2004.
“Youth on Trial,” The Denver Post, November 28, 1995.
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Email correspondence with Human Rights Watch from Judith C., Colorado, May 17, 2005.
%9 “youth on Trial,” The Denver Post, November 28, 1995.
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IX. Conclusion: Life without Parole and the Purpose s of Criminal Punishment

Criminal punishment in the United States can serve ftairrgbabilitation, retribution,
deterrence, and incapacitation. The effectivenessmirashment—whether life in
prison or a week in jail—should be measured againststelaf these four goals
and should accord with the widely accepted corollary ghanisbment should be
more severe than necessary to achieve these statedrgealsn§ children to life
without parole fails to measure up on all counts.

Recognizing that all human rights derive from the inltigaity of the human being,
international human rights law requires that the iessémt of all penal systems must
be to allow, encourage, and facilitate rehabili#ftiime United States, after a few
decades of ignoring this goal, is moving back to rengghes crucial to community
safety41 However, life without parole not only does not furthegtas it negates it.
The sentence sends an unequivocal message to youthoffendieey are banished
from the community forever, no matter how they changewer gro

Reflecting on his prosecution of Lionel Tate, believedhe lyeungest child offender
ever to be sentenced in the U.S. to life imprisonment wiitlequossibility of parole,
prosecutor Ken Padowitz said: “What | think we shouldimavevilized society for a
twelve-year-old who is convicted of a heinous andleamiime, such as the one here,
is some hope of rehabilitation, to be able to come out intortiraunity as a
productive member of socie#y?”

Life without parole discourages youth offenders fromptttey to reform themselves
in prison. But rehabilitation is also stymied by the Idpa@ahips inherent in the life
without parole sentence. Youth wrestle with the angematibnal turmoil of coming
to grips with the knowledge they will die in prison. Theleared educational,
vocational, and other programs to develop their mindgibsidogcause correctional
authorities reserve these under-funded programs torgpsisvho will someday be

%0 |CCPR, art. 10.3.

*! See footnote 348, below, and surrounding text (citing Lisa Feldman, Michael Males, and Vincent Schiraldi, A

Tale Of Two Jurisdictions: Youth Crime and Detention Rates in Maryland & the District of Columbia, Building
Blocks for Youth, April 2001).

%2 Dana Canedy, “As Florida Boy Serves Life Term, Even Prosecutor Wonders Why,” The New York Times,

January 5, 2003, p. 1. On appeal, Tate won his release from prison and completed one year of house arrest in
2004. A few months later he was charged for allegedly attempting to rob a pizza delivery man. See “Tate Held
Without Bond in Robbery,” Associated Press, May 25, 2005.
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released. Not surprisingly, child offenders sentembdwithout parole believe that
U.S. society has thrown them, and respect for human digayy,

When the focus is on rehabilitation, legislators do ea f@wice between being “soft
on crime” or supporting life without parole for youthrufégs. They can save taxpayer
dollars, protect community safetygsave youth. As Steve Geller, a Florida state
senator who sponsored a bill to provide youth offendérastiess to parole, notes,
“At least [children] have a chance for redemption . . r& kieg, they have to have
punishment and they have to have rehabilitation. Bainvieneéed to ruin their lives
forever.343

Nevertheless, proponents of harsh sentencing argtleethaverity of children’s crimes
warrants the most punitive sentences possible. Texas Bdward Lucio, who
authored a bill allowing child offenders to receiveitifeuw parole sentences, said:

With the law as it is right now . . . young persons who cdresdt t
crimes are guaranteed to be eligible for parole wheaableyny age.
With the law as it is right now, these offenders who posecarigk to
the safety of us all can now walk the streets of our coteshagain . .
. Life without parole is the only option in a capital casprtbvides
certainty for the families of victims . . . there are nercmabout
parole hearings or early release—it is final, defamtveertaif4

Other proponents of life without parole believe thersemnis necessary in order to
ensure that society mete out the worst punishment for itsteofienses. They look
solely to the crime to determine retribution, ignoringgeend culpability of the
offender.

Retribution is not, however, simple vengeance. Punisgenad a retributive purpose
when it gives the offender his or her “just de§¢¥tsh other words, when the
punishment fits the crime. As the Supreme Court has Stétedheart of the

%3 Erika Bolstad, “Governor: Allow Parole for Kids Tried As Adults,” Miami Herald, March 19, 2004.

4 Senator Edward Lucio, “Life Without Parole Bill Approved by Senate Criminal Justice Committee,” Press

Release, Austin, Texas, March 15, 2005, available online at:
http://www.senate.state.tx.us/75r/senate/members/dist27/pr05/p031505b.htm, accessed on September 15,
2005.

¥ See Shepard v. Taylor, 556 F.2d 648, 653 (2d Cir., 1977) (citing United States v. Kaylor, 491 F.2d 1133 (2d
Cir. 1974) (en banc), vacated for reconsideration on other grounds, 418 U.S. 909 (1974); United States v.
Waters, 141 U.S. App. D.C. 289 (1970)).
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retribution rationale is that a criminal sentence mdsgilody related to the personal
culpability of the criminal offendé#¢1n order to achieve this goal of proportionality,
both the nature of the offense and the culpability of thedafr must be taken into
account.

Children can commit the same acts as adults, but by Wileie onmaturity, they

cannot be as blameworthy or as culpable. They do notlhkis’edaveloped abilities to
think, to weigh consequences, to make sound decisimrgrabtbeir impulses, and to
resist group pressures; their brains are anatomiéalgndifstill evolving into the

brains of adults. These characteristics of children hgwalessed people to question
whether youth offenders should ever be sentenced toHdetvparole. As the

Supreme Court statedRopethe differences between youth and adults “rendertsuspec
any conclusion that a juvenile falls among the worst oféttde

Deterrence of future crime is also ill-served by life wiphooie sentences. Supporters
of the life without parole sentence claim that children awls® fjo consider the
consequences before committing homicide will be ddiesteifithey face harsh
sentences, such as life in prison without parole. Buthdsas failed to show that the
threat ofanyadult punishment deters adolescents from crime, girdimtited abilities
to think rationally or beyond the short-téf#iDeterrence is also unlikely given that
adolescents cannot really grasp the true significanesentdnce.

With regard to the fourth purpose of criminal punishnfettpf incapacitation, it
clearly makes a direct contribution to public safety twtédre an incarcerated person
cannot commit additional crimes in the community. Buetteto protect public
safety and to incapacitate a particular offender eredsenc she has been
rehabilitated. There is no basis for believing that alroneany of the children who
receive life without parole sentences would otherwesergaged in a life of crime.
Our research indicates that many child offenders celifgweithout parole for their
first offense. There is little in their histories to watine assumption that they would
not grow up and be rehabilitated if they were sparetihzliie prison. And even if
incapacitation did have a measurable impact on rabeshofiplence, this is not an
argument for condemning a child offender to life withandle. A fifteen-year-old
offender will clearly be a very different person byntkeeh or she has become a
mature adult. Incapacitation as a justification forififeww parole sentences falters,

8 Tison v. Arizona, 481 U.S. 137, 149 (1987).
*7 Roper v. Simmons, 125 S.Ct. 1183, 1195 (2005).

#8 See Simon Singer and David McDowall, “Criminalizing Delinquency: The Deterrent Effects of the New York
Juvenile Offender Law,” Law and Society Review, vol. 22 (1988) p. 529.
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because child offenders have the potential to be reteabéditd become productive
members of society.

Teen Offenders Now in Their 50s, 40s, and 30s

From left to right: Paul T. was seventeen at the time of his crime and is pictured below
his booking photos at age fifty-three; Daniel B. (rear left), now forty-five, was fifteen in
this photo and at the time of his crime; Henry L., now thirty-seven, was fourteen in this
photo and fifteen at the time of his crime.

All photographs: © 2005 Private.

Some proponents of harsh sentences for children battevgegtences have
contributed to the marked decline in violent youth criremade after 1994. Others,
however, have noted that where juvenile justice sysimrimplemented regimes
tending more towards rehabilitation than punishmengltire youth violence has been
even more pronounced. In the District of Columbia, atedgeogram of replacing
locked detention with community-based alternativeghireeal results, as compared
with a more punitive policy adopted by the nearby stsli@giind. Under its reform
program, the District of Columbia sharpijucéd juvenile detention rate (by 71
percent). During this same period, Maryland sligtithasisl juvenile detention rate

by 3 percent. Comparing the two different policies toyvaetsle crime, D.C.’s violent
juvenile crime rate declined by 55 percent—more thatitmeseMaryland’s 15 percent
decline in its violent juvenile crime #ée.

When an individual of any age can be held responsiblecionérsactions, failure to
bring them to account would deny justice to the victimse\#owany criminal action
against a child offender should include all internftianaépted safeguards for
bringing children to trial. These laws and guidelingmizethe special needs and
vulnerabilities of children and place an emphasthalilitation and the reintegration

9 |isa Feldman, Michael Males, and Vincent Schiraldi, A Tale Of Two Jurisdictions: Youth Crime and
Detention Rates in Maryland & the District of Columbia, Building Blocks for Youth, April 2001, available online
at: http://www.buildingblocksforyouth.org/dcmd/dcmd.html, accessed on September 15, 2005.
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of the child into society, rather than on punishment albiteé.ofenders must have an
opportunity to evidence rehabilitation and gain parolagGuth offenders that
second chance would align U.S. sentencing practicés watst of the world and
better protect the rights of its children.

The United States has long acknowledged the differemnessnbigte maturity of

children and adults by requiring that children reachneagedefore they may legally

engage in certain activities. These laws use chronalpgitatet a bright line—no one

under eighteen, for example, may vote, no matter hdigenteresponsible, and

mature. The use of age as a marker reflects widely shared understandings about when, as
a group, children should be deemed mature enough to eragadeantivities. It also

reflects the inherent difficulty of determining for argngroung person whether he or

she is developmentally akin to a young adult, or stitl.a chi

When grave sentences are at issue—such as life witbleut-fia use of a
legislatively-established age line reflects the judbatehe differences “are too
marked and well understood to risk allowing a youth ftedted as an adult] despite
insufficient culpability2® The risk is especially high if the crime at issue is violent o
particularly brutal. Leaving a sentence determindii@hyen the hands of the jury
carries the “unacceptable likelihood” that “the brutalitpld-blooded nature of any
particular crime would overpower mitigating argumasésiton youth as a matter of
course, even where the juvenile offender’s objectiveunitynaulnerability, and lack
of true depravity should require a sentence less $eMeveri the simple fact of youth,
irrespective of the brutality of the crime, may unfditgmte decisions by the jury, as
illustrated by the fact that in certain recent yeatseohitho committed murder in the
United States were more likely to be given life without gardgences than adults.

Eighteen is a fair and practical age to set as the linerbeftvi@hood and adulthood

for purposes of criminal sentencing. Although from agialcstandpoint, key parts of
the brain (including the prefrontal cortex) have notréahed maturity by that age,
most youth of eighteen are well into the process of agdheifull capacities of
adulthood. There is national as well as internationahsagaghat it is fair to hold an
eighteen year old as accountable as ars@dudtseveral Supreme Court justices have
noted:

%0 Roper v. Simmons, 125 S.Ct. 1183, 1197 (2005).
1 Ibid.
%2 “The Florida Experiment: Transferring Power from Judges to Prosecutors,” p. 3.
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Eighteen is the dividing line that society has geneaally, dne point
at which it is thought reasonable to assume that perseratetility
to make, and a duty to bear responsibility for their jmtigrhesofar as
age 18 is a necessarily arbitrary social choice as tvyatit
acknowledge a person’s maturity and responsihiéty tigé different
developmental rates of individuals, it is in fact a catigergstimate of
the dividing line between adolescence and aduitiood.

Sentences for offenders who are children—a group somgfyizes as uniquely
vulnerable and in need of protection in many realnis-eshould acknowledge the
profound differences between childhood and adulthogliteEn should demarcate the
age at which offenders may receive the harshest famnmsioél punishment society

can impose.

U.S. federal and state governments have the respoosipibtygcting public safety,

and they use the criminal justice system to do soe@luiédr and should be held
accountable for their crimes. But the government iggfsmsible for ensuring that
justice is in fact served when a person is tried, conaintesentenced. Sentences
passed on child offenders must reflect the gravity ofitines they have committed,
while acknowledging that they do not possess the matdijiiyglgment necessary to
justify a punishment that brands them permanentlyematiée. Children have a special
capacity for transformation. The denial of that pogsgibuld not be part of a juvenile
justice system based on human rights principles anddsanda

%3 |n re Stanford, 537 U.S. 968, 970-71 (2002) (Justices Stevens, Souter, Ginsberg, and Breyer, dissenting)
(quoting Stanford v. Kentucky, 492 U.S. 361, 394-96 (1989) (Brennan, J., dissenting).
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Appendix A: Note on Research Methods

For this report, Human Rights Watch interviewed and ponaed with 335
individuals serving life without parole for crimes theyndted as children, and
Amnesty International interviewed and corresponded®guch individuals. In
addition to in-person interviews and corresponderttengibners, we interviewed
parents or other close relatives and spoke with the attfmnaly of the youth
offenders we interviewed who had pending appeals.

Prisoners were contacted through an advertisement ewtslettePrison Legal News
through a direct mailing. We also received suggestiotisrioewees from social
workers, defense attorneys, and family members. Botlzairgas sought out and
have included here press accounts or court documentgthatidiional light on a
prisoner’s story. However, we have not sought to \aitfyoéthe specific allegations
made and recognize that some may be embellished drralieeeelling. Nevertheless,
the letters and interviews are eloquent testimony togbequs’ senses of their
experiences. Where prisoners’ letters are quoted ewefthiavplace spelling and
grammatical errors. As is consistent with our practereforting on prison
conditions, we use pseudonyms for offenders to protewtagea possibility of
intimidation or retaliation.

With the much-appreciated assistance of the law firrfvlef@hy and Myers, LLP,
Amnesty International conducted detailed researchérnts and standards in the
United States applicable to life without parole sergettwpsychological and
neurological differences between youth and adults |l@ctedoand analyzed
sentencing records for one of the report’s case studies.

Human Rights Watch interviewed judges, defense attpnosgsutors, social workers,
psychologists, prison authorities, and prison edutapecalists in Arkansas,
Colorado, California, Florida, lowa, lllinois, Louisidea Jersey, Massachusetts, and
Pennsylvania. For an international perspective, Hugtaa ®Riatch interviewed
criminal defense solicitors in the United Kingdom anteldvasjuvenile facility there.

Finally, Amnesty International, USA and Human Rightf \Afetpleased to announce
that the issue of life without parole sentencing for yothle United States will be a
focus of campaigning and advocacy work throughout thigycancluding by Amnesty
International’s regional chapters and student groups.
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Appendix B: Note on Statistical Methods

When commencing our research for this report, Humars Rigitch discovered that,
while the U.S. Department of Justice uses FBI crimecstéd£ompile data on
juvenile crime, and the U.S. Office of Juvenile JustiGehmguency Prevention
compiles data on children in the juvenile justice sylséeeate no data compiled on
child offenders in the adult system. Most states tend tothedact that an offender
was a child at the time of his or her crime once he or shatischtbhadult prison.
Consequently, publicly available state reports orenatadcpopulations often give the
impression that there are no youth offenders in adul foisonly track individuals by
age at admission) and do not offer information about aulaarintnmate’s age at the
time of his or her offense.

We find it striking that legislators who passed the laws@léhwdren to be sentenced
to life without parole, governors, state correctionalrétigh, judges and lawyers, to say
nothing of the general public, have had no accesssticatanformation about the

child offenders sentenced to life without parole in tagéss Therefore, two primary
recommendations of this report are that all state deparwhentrections keep
accurate statistics about child offenders in adultgrisoluding the numbers of
individuals sentenced to life without parole for crimgtmemitted as children, and
that the federal government establish and maintain & @epdsitory for this data.

Prior to the collaboration with Amnesty Internationam&tuRights Watch began
conducting statistical research with the hope that tlem&laorrections Reporting
Program (NCRP) would provide the nationwide data we swougitd offenders
sentenced to life without parole. The NCRP’s objectivprisvide a consistent and
comprehensive description of prisoners entering and)lstatsand federal custody.
To accomplish this goal, annual data are gathered froah siffike prison records on
topics such as race, sex, and age of inmates; lengthrofaimiength of time in
prison; and type of offense committed. The data ardembliexn the state prison
systems of most of the United States, as well as the Feslemebystem, the California
Youth Authority, and the District of Columbia.

Unfortunately, the NCRP was not a comprehensive soutice féata we sought for at

least two reasons. First, the NCRP data revealed yonteisdfeerving life without

parole in only the following states: Alabama, Coloradmige<entucky (data from

1980s before eradication of the sentence for juvavidesg, (data from 1980s before
eradication of the sentence), Massachusetts, Michigan, Mississippi, Missouri, Nebraska,
Nevada, New Hampshire, New Jersey, North Dakota, Oklahoma, Oregon (data from
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1990s before eradication of the sentence for juvdPdasiylvania, South Carolina,
Tennessee, Virginia, Washington, West Virginia, Wybtvhiegeas we knew that
offenders were serving the sentence in additioeal saf., Florida. Second, the
number of youth serving life without parole according tdP\iaia differed from the
numbers we had gathered directly from some statesjahigam Although these two
flaws caused us to reject the NCRP data as a source foiooat catint of youth
serving life without parole, we decided to use the avddddlas a sample, which we
analyzed for information we did not request from statemepés of corrections, such
as the rates of imposition of the life without parole sentenadult and child murder
offenders. We have no basis for believing that the dadalavaithe NCRP is skewed
in any particular way that would cause such analyseasaitcheate.

In late 2003, Human Rights Watch began gathering datg tloecthe federal
government and the departments of corrections in thefetgtates that sentenced
children to life without parole at the time of our rese@smated previously, Texas
changed its laws to allow for the sentence in May of 2005irs0step was to send
letters to all fifty states asking them to send us ddtddvarcwho committed crimes
that resulted in life without parole or very long sentéreetife sentences plus a term
of years—"life plus years”)In the interest of clarity, we eventually eliminated these
long sentence data from our analysis. Therefore, tirisaiely analyzes data relating to
children serving the exact sentence of life without pathk United States (with the
exception of Pennsylvania).

Many state departments of corrections do not keep renaadsronate’s age at the
time he or she committed an offense but only record alliradiiy age at the time of
admission to prison. For those states that claimed theg data on inmates’ ages at
offense, we chose to use an age cut-off of nineteen gedrheldate of admission as
a way to capture all inmates that likely committed thessdrefore the age of
eighteen. We chose to use nineteen because we asdupetddba one and two years
could pass between a seventeen-year-old’s commissitamefand his or her arrest,
trial, possible subsequent trials (as a result of a huaggumistrial), sentencing, and
ultimate admission to pris&a.

%% See Appendix C for an example of the letters sent to state departments of corrections.

%% For example, an individual who was 17.9 at the time of his or her crime could spend as little as 13 months in

the arrest to sentencing stage before entering prison. An individual who was 17.0 at the time of his or her crime
could spend as much as two years in the arrest to sentencing stage before entering prison. The problem with
using age nineteen at admission as the cut-off for our analysis, however, are those cases of eighteen or
nineteen-year-old offenders sentenced to life without parole who may be included in the dataset. It is also
possible that someone who committed their crime at 17.0 entered prison after he or she turned twenty, in which
case he or she would not have been included in the dataset. After conducting sampling analyses in a few key
states however, we determined that nineteen was the most accurate age cut-off we could choose.
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Many states were prompt and very helpful in their respblusean Rights Watch
received data from thirty-five states and the federahig@rer Although we requested
data through the end of 2002, most states simply coumtashtber of youth
offenders serving life without parole in state custotheatate at which they ran the
query; therefore, some state datasets include inforthedgiogh mid-2004. From the
federal government, Vermont, New Jersey, and Utah, wedeesponses indicating
that, although life without parole is possible in thatssno one is currently serving
the sentence for an under-eighteen crime. Howevewafteceived the response from
the federal government, we were contacted by one youttenfieho was fifteen at
the time of his crime and is serving life without parole fiedleral system for his role
as a lookout in a conspiracy to commit mébéer.

Alabama, Idaho, Louisiana, and Virginia informed Humas Rigkch that they were
unable to gather statistics for us because of staffiagjdinsi and prohibitive costs. We
obtained data for these states through other meastiréseweixception of Idaho, for
which we have no figures. Human Rights Watch noted thétéick#ved fifteen letters
from inmates in Alabama who claimed they were servimighidat parole for crimes
committed before they turned eighteen. Since Alabamadmalin@ninmate locator
service, we were able to confirm the sentences and bagicdbioharacteristics of
these individuals through cross-checking on-line. gtilveei therefore cite Alabama as
having fifteen child offenders serving life without pahaefigure may well be an
undercount. We used a statistical extract from thésrepaate by the state of Virginia
to the National Corrections Reporting Program betweeeate¥83and 2000 to
gather a rough number of individuals serving the semehat state. Amnesty
International obtained data directly from the Louisiaparment of Corrections with
the assistance of Clive Stafford Smith and the LouisisisaASsistance Center.

Finally, Human Rights Watch did not receive replies frastateedepartments of
corrections in Michigan and lllinois. Follow-up phore avadl letters were sent
throughout the spring and summer of 2004, to no avail. eigWw&borah Labelle,
director, and Anna Phillips, research coordinatthre &merican Civil Liberties Union
Juvenile Life without Parole Initiative in Michigan, Inealdy received data from the
Michigan and lllinois departments of corrections ilmmespo requests they had
submitted earlier, following criteria very simildrasetused by Human Rights Watch.
They shared the data they had obtained with us for thegsigddhis report.

%° See Letter to Human Rights Watch from Jose A., United States Penitentiary Allenwood, White Deer,

Pennsylvania; February 11, 2003 (pseudonym) (on file with Human Rights Watch); “Man sentenced to 50 years
in prison in compliance with plea deal,” Associated Press, April 26, 2000; “Four gang members get life in
Yonkers killing,” Associated Press, December 14, 2000.
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Appendix C: Sample Letter Soliciting Data from Stat e Correctional Department
December 4, 2003
Mr. / Ms.
Pennsylvania Department of Corrections
Box 598

Camp Hill, PA 17001-0598

Dear

We are writing to ask your assistance with the develageetistical data on youthful
offenders in Pennsylvania who are serving prisoncEnt# life without parole or life
plus years. We are trying to acquire data from each statawntike of such
offenders as part of a national study Human Rights Waitathertaking on the
sentencing of juveniles.

We are making this request directly to you because natfegtuthere is no reliable
national database containing the information we seekth&'INietional Corrections
Reporting Program (NCRP) contains information on stata@imissions and
sentences, our analysis of the NCRP data reveals sulostiEmences with the figures
we have obtained directly from several state correctamtntkets. We are concerned
there may be similar problems for other states asavetistire the most accurate data
possible, we have therefore decided to ask each ptateéde us with the information
we seek.

We would be very grateful if you could provide us withltbeiftg information about
offenders who were admitted to the Pennsylvania DepadfrCorrections for each
year between 1983 and 2002:

1. The number of offenders who were under the age of 18iatetlvé offense (or
arrest) or who were 19 or under at time of admission andeshadmitted with
sentences of life without parole, and for each such offender

a. Gender
b. Race
c. Date of birth
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d. Age at admission (or age at time of arrest)
e. Offense for which convicted

f. County of offense or residence

g. Current facility in which confined

2. The number of offenders who were under the age of 18iatettod offense (or
arrest) or who were 19 or under at time of admission andesaadmitted with
sentences of life plus years, and for each such offender:

a. Gender

b. Race

c. Date of birth

d. Age at admission (or age at time of arrest)
e. Offense for which convicted

f. County of offense or residence

g. Current facility in which confined

3. If your privacy rules permit, we would also like tovée thie name and department
of corrections identification number for each of thesadsfs.

We hope developing this data will not be burdensome fdf yaw can only provide
partial statistics, we would be grateful nonetheledsinW/ie extremely important for
the country to have a solid statistical basis for undargtanenile sentencing and
incarceration and we know of no other way to develop aatacatabase than to ask
each state department of corrections to provide it to us.

If you have any questions about our request, please dsitad¢ lhe contact me, Alison
Parker, at [phone/email]. In the meantime, let me thank gduance for your
attention to this request.

Sincerely,

Alison Parker, Esq.
Senior Researcher
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Appendix D: State Population Data Table

Youth Population LWOP/Total Youth LWOP Rate
State LWOP Total 14-17 Population per 100,000
Alabama 15 255886 0.01% 5.86
Arizona 30 290312 0.01% 10.33
Arkansas 46 157466 0.03% 29.21
California 180 1960396 0.01% 9.18
Colorado 46 245352 0.02% 18.75
Connecticut 10 179265 0.01% 5.58
Delaware 7 42925 0.02% 16.31
Federal 1 Not applicable | Not applicable Not applicable
Florida 273 819440 0.03% 33.32
Georgia 8 468991 0.00% 1.71
Hawaii 4 65763 0.01% 6.08
Idaho data missing 87361 data missing data missing
Illinois 103 712274 0.01% 14.46
Indiana 2 352850 0.00% 0.57
lowa 67 175234 0.04% 38.23
Louisiana 317 289337 0.11% 109.56
Maryland 13 294914 0.00% 4.41
Massachusetts | 60 324467 0.02% 18.49
Michigan 306 578783 0.05% 52.87
Minnesota 2 302462 0.00% 0.66
Mississippi 17 179246 0.01% 9.48
Missouri 116 330235 0.04% 35.13
Montana 1 58446 0.00% 1.71
Nebraska 21 107285 0.02% 19.57
Nevada 16 104267 0.02% 15.35
New Hampshire | 3 70563 0.00% 4.25
New Jersey 0 441687 0.00% 0.00
North Carolina 44 416938 0.01% 10.55
North Dakota 1 41044 0.00% 2.44
Ohio 1 654584 0.00% 0.15
Oklahoma 49 211117 0.02% 23.21
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Youth Population LWOP/Total Youth LWOP Rate
State LWOP Total 14-17 Population per 100,000
Pennsylvania 332 673805 0.05% 49.27
Rhode Island 2 54268 0.00% 3.69
South Carolina 26 226007 0.01% 11.50
South Dakota 9 50036 0.02% 17.99
Tennessee 4 311047 0.00% 1.29
Utah 0 163001 0.00% 0.00
Vermont 0 382883 0.00% 0.00
Virginia 48 36106 0.13% 132.94
Washington 23 346040 0.01% 6.65
Wisconsin 16 326079 0.00% 491
Wyoming 6 33561 0.02% 17.88
Nationwide 2225 12821723 0.02% 17.35

Source: Data provided to Human Rights Watch from thirty-eight state correctional departments and

additional other sources for the states of Alabama and Virginia.

The Hawaii and Virginia data do not include race infornftipalation data

were obtained from the U.S. Census Bureau, State PoésiGets,
available online at: http://www.census.gov/popes#stasrh/files/SC-
EST2003-race6-AL_MO.csv and
http://www.census.gov/popest/states/asrh/files/SGE2003-race6-

MT_WY.csv, accessed on March 4, 2005. Calculations @&enb@sasus
2000 data, using populations between the ages of fondesventeen.
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Appendix E: Letters from Five Youth Offenders Servi ng Life without
Parole Sentences in the United States

See the five letters on the following thirty-two pages.

125 APPENDIX E



































































































