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Information & Instructions

Welcome to the 2011 Juvenile Defender Resource Guide. This booklet
contains a Table of Contents and Summaries of each item in the
Guide. To access the complete documents, simply insert the enclosed CD into the appropriate drive of any computer. The Table
of Contents will open on your screen, as it appears here. Follow
the directions below to find, read, and print documents.
The materials in this Guide are all Portable Document Format
(PDF) files in order to preserve their original formatting and design. To access them, your computer must have the Adobe Acrobat Reader program installed. You can download this program for
free at http://get.adobe.com/reader/.
How to use this digital format:
Access and read documents
To read summaries of the articles in the Guide, click on the
topic of interest where it appears in the Table of Contents.
To read any article in its entirety, go to the Summaries and
then click on the title of the desired article. From any document, you can return to the Table of Contents by clicking
on the “Back to Table of Contents” arrow at the top right
corner of the page.
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Search for documents
You can search by keyword to find relevant documents.
Start with the Summaries open on your computer screen,
then hit Ctrl + F on your keyboard (press F while holding
down the Ctrl button). When the “find” window opens,
type in your keyword of interest. Adobe Reader will take
you to the first place that word appears in the Summaries,
and highlight your search term. You can click the “Find
Again” button to move to the next place your keyword
appears, and so on.
Search within documents
You can search by keyword within each document in the
Guide. When you have a selected document open on your
computer screen, use the Ctrl + F search tool as described
above to jump to every place in the document that your
keyword appears.
Print exactly what you need
This digital Guide contains much more material than in
previous years when we distributed paper binders. We
have included the complete text and references of articles and reports. As the Summaries section shows, many
of the documents included are quite long. To print any
document or selection of pages, just hit Ctrl + P on your
keyboard.
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Summaries

1
Advocacy in Juvenile Court

A. Generally
Breakdown in the Language Zone: The Prevalence of Language
Impairments Among Juvenile and Adult Offenders and Why it
Matters
Michele LaVigne and Gregory J. Van Rybroek, U.C. Davis Journal of Juvenile
Law & Policy (Winter 2011) (54 pages)

This article highlights the social science of language acquisition and impairment and its importance in the juvenile and
criminal justice systems. The article explores communication
and language impairment and disorder in both juvenile and
adult offenders. It discusses the pragmatic, cognitive, and
emotional aspects of language impairment, its possible root
causes, and its influence on offenders, especially juveniles,
and on the justice system. The authors find a strong correlation between impairment and the prevalence of offenses and
resulting arrests, and discuss the effects of impairment on the
validity of interrogations, interviews, and judicial process, as
well as on the nature of confinement. The authors provide
practical, communication-focused solutions for attorneys
representing clients with poor language skills. Additionally,
the authors highlight the relevance of language impairment
to competency decisions, confessions, and offenders’ ability
to assist counsel. The article concludes by suggesting various
judicial reforms that contemplate the likelihood of offenders
with poor language skills.
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Culture Clash: The Challenge of Lawyering Across Difference
in Juvenile Court
Tamar R. Birckhead, Rutgers Law Review (Summer 2010) (29 pages)

This article discusses the challenges of lawyering in juvenile
court through an exploration of the competing interests and
cultures of criminal defense, juvenile court, and the family.
The article asserts that often defenders lack the training and
tools to provide effective counsel and must navigate through
obstacles created by these competing cultures and norms. This
article recommends incorporating cross-cultural lawyering
practices to lessen the competing systematic pressures faced
by juvenile defenders. The five practices include: identifying
racial and ethnic differences and similarities; examining how
cultural differences and similarities aid in establishing connections between the client and the decisionmaker; exploring
alternative explanations for client behavior; utilizing mindful communication with the client; and taking steps to avoid
reaching one’s breaking point.
Failing Juvenile Courts, and What Lawyers and Judges Can Do
About It
Emily Buss, Northwestern Journal of Law and Social Policy (Spring 2011)
(13 pages)

This article begins with a narrative glimpse into juvenile court
culture and ends by advocating for positive changes to the
current system and culture. The article contends that poverty,
educational failures, and related factors precipitate a juvenile’s
entrance into the court system and that court is often the only
place to intervene in a youth’s life to encourage positive personal development. The author asserts that the current system
largely exacerbates antisocial behaviors rather than aiding in
youth development, and explores positive examples, including the Cook County juvenile court system, in which judges
remain involved in an individual case from start to finish. The
author concludes that the theory of youth engagement in the
court system merits attention and implementation.
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B. Competency Determinations
Competency to Stand Trial: Local Protocols for California
Counties
This is a series of California county protocols on determining
juvenile competency to stand trial. The passage of California
Assembly Bill 2212 established the basic procedures with respect to juvenile competency to stand trial. As a result, this
series of protocols was created by counties to guide courts,
parties, and justice partners in handling competency issues.
California Assembly Bill 2212 Re: Juvenile Mental
Capacity
(February 18, 2010) (2 pages)

In re B.T.

Supreme Court of Texas, Case No. 10–0383 (Opinion) (October 1, 2010) (5 pages)

In this case, the Supreme Court of Texas found that the juvenile court erred in setting B.T.’s transfer hearing without waiting for the completion of the diagnostic evaluation declaring
B.T. fit to proceed. Charged with murder, B.T. underwent a
preliminary evaluation as a part of larger diagnostic evaluation, which found that a mental disease or defect substantially impaired his capacity to understand the charges against
him and the proceedings in juvenile court, and to assist in his
own defense. The diagnostic evaluation remained incomplete
and B.T. underwent treatment for 90 days. At the completion
of treatment, the lower court set the transfer hearing, even
though the diagnostic evaluation remained incomplete and
both B.T. and the State urged the court to wait for its completion. The Supreme Court of Texas held that the juvenile court
abused its discretion by setting the transfer hearing prior to
the completion of the diagnostic evaluation.
Legal Tactic Raises Issues for Juveniles

Trey Bundy, The New York Times (July 9, 2011) (4 pages)

This news article reports on discussions occurring in California on juvenile competency. A tenfold rise in the number of
cases in San Francisco in which defense attorneys raise competency has occurred over an eighteen month period. This
increase followed three precedent-setting competency cases
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between 2005 and 2008 and statutory changes that occurred
in 2010. As a result of the increase in competency cases, more
youth are detained for months without adequate services or
supervision. The article discusses the creation of a task force
to address competency related issues and the predictions of a
continued trend of increased competency cases.
State of Louisiana v. M.C.

State of Louisiana Court of Appeal Fourth Circuit, Case No. 2010-KA-1107
(Opinion) (February 18, 2011) (13 pages)

This Court of Appeal opinion addresses Louisiana juvenile
competency statutes and upholds a decision by the District
Court to quash an indictment of a juvenile by the State. The
Court of Appeal held that the juvenile court retains jurisdiction of a juvenile who has been determined not competent to
proceed. The decision rests on the language of the Louisiana
statute that states there shall be no further steps to prosecute a
juvenile in a court exercising criminal jurisdiction until counsel is appointed, a competency examination is conducted,
and the youth is determined competent. The Court noted that
adopting the State’s position would result in harm by allowing the placement in an adult facility of a juvenile who has
been determined not to be competent.
Concurring Opinion

(February 18, 2011) (11 pages)

C. Disposition
Juvenile Disposition Summary: Fiscal Year 2010

Sentencing Guidelines Commission, State of Washington (March 2011) (4 pages)

This article provides a summary of disposition statistics for
Washington State. The article discusses the sentencing model
Washington uses to determine dispositions and the types of
sanctions, including community sanctions and confinement.
Charts, graphs, and narratives portray the number and percentages of juveniles receiving different types of dispositions,
timeframes associated with dispositions, and terms of the dispositions.
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Scared Straight: Don’t Believe the Hype

Coalition for Juvenile Justice (January 2011) (2 pages)

This fact sheet highlights research showing “Scared Straight”
programs are ineffective, counter-productive, and costly.
Three decades of research demonstrate that Scare Straight
programs do not prevent crime and lead to increased offending. Evaluations of these programs show they are cost inefficient, causing tax-payers to pay for re-occurring contact
youth have with the juvenile justice system. Additionally, this
fact sheet discusses the possible violations of federal law that
occur with Scared Straight programs.

D. Post-Disposition & Aftercare
In the Interest of O.S.

Superior Court of New Jersey Appellate Division, Case No. A-005366-09 (Juvenile
Law Center Brief of Amici Curiae) (February 2011) (45 pages)

This Amicus brief requests the New Jersey Court of Appeals to
find that the Juvenile Court retains jurisdiction “to hear evidence regarding the status of young people committed to the
custody of the State’s Juvenile Justice Commission and, when
necessary and appropriate, to modify its own dispositional
orders to ensure their health and safety[.]” Amici assert that
the Juvenile Court has the authority and obligation to exercise
jurisdiction over this matter, pursuant to the state juvenile
code and national standards. Additionally, Amici assert that
the administrative grievance procedure does not satisfactorily protect youth from harm. The brief relies on cases, statutes,
and research authority to highlight the critical need to ensure
the safety of incarcerated youth.
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E. Right to Jury Trial
Blurring the Lines: When the “Best Interests of the Child” Fall
to the Wayside. An Analysis of Ohio’s Serious Youthful Offender Statute
Emily L. Barth, University of Cincinnati Law Review (Fall 2010) (22 pages)

This article advocates for the implementation of complete jury
trial rights for juvenile offenders sentenced under Ohio’s discretionary Serious Youthful Offender (SYO) statute. Focusing
on Ohio’s blended sentencing structure, the article highlights
the purported purpose of blended sentencing: compromising between rehabilitative and retributive justice for serious
young offenders. Though not recognized as a constitutional
right by the Ohio Juvenile Court system, the author argues
that the SYO statute’s language and the possibility of facing
an adult sentence under Ohio’s blended sentencing structure
implicates the need for complete jury trial rights for juveniles.
The article closes with a critique of Ohio’s Department of
Youth Services, the judges’ ability to satisfy notions of fundamental fairness and due process, and the prospect that juries
are better suited to determine the rehabilitative chances for
Ohio’s delinquent youth.
Minding the Gap: Extending Adult Jury Trial Rights to
Adolescents While Maintaining a Childhood Commitment to
Rehabilitation
Jennifer M. Segadelli, Seattle Journal for Social Justice (Spring/Summer 2010)
(30 Pages)

This article addresses the question of whether juveniles should
have jury trials. By illustrating the evolution of views on children in the juvenile justice system, the article contends that
the commitment to rehabilitation and the constitutional right
to a jury trial are not mutually exclusive and can coexist. The
author argues against the assertion that introduction of juries
in the juvenile justice system would create an adversarial environment and undercut the rehabilitative nature of the juvenile justice system. The article provides recommendations
on how juries can be implemented and concludes that jury
trials would provide procedural benefits and assurances to
the juveniles involved that the justice system functions fairly,
making them less likely to reoffend.
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F. Shackling
In re: Shackling of Juvenile Detainees Appearing in Court

Superior Court of Washington for Chelan County Juvenile Division, (Order)
(November 2010) (2 Pages)

This order ends the indiscriminate shackling of juveniles appearing in court in Chelan County. The order states that shackling includes devices that “restrain an individual’s freedom
of movement.” Each detainee must be assessed individually
to balance the need for courtroom security, while employing
the least restrictive method necessary on juveniles. The detainee must present significant risk during court appearances
and a preliminary hearing shall be held to determine whether
shackling is necessary.
Letter from Special Counsel with Advocacy Materials
George Yeannakis, Team Child (86 Pages)

This letter by the Special Counsel of Team Child reports the end of Chelan County’s practice of indiscriminately shackling juveniles in juvenile court. It
includes materials for the initiation of a ban on shackling.

G. Wrongful Convictions
Arresting Development: Convictions of Innocent Youth

Joshua A. Tepfer, Laura H. Nirider, et al., Rutgers Law Review (Summer 2010)
(30 pages)

This study compares a dataset of wrongfully convicted youth
with a data set of wrongfully convicted adults. The authors
found significantly higher rates of false confessions and false
guilty pleas among youth compared to their adult counterparts. The authors theorize that youthful cognitive, social,
and emotional traits likely make children and adolescents especially vulnerable to systemic factors contributing to wrongful convictions. The study explores the contributory effects
of unreliable third party statements, ineffective assistance of
counsel, and prosecutorial misconduct, concluding that all
are significant factors in wrongful convictions of youth. The
study concludes with recommendations for decreasing the oc-
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currence of wrongful convictions and calls for greater juvenile
access to post-conviction remedies to mitigate the long-term
consequences of wrongful convictions.
Intentional Wrongful Conviction of Children
Victor Streib, Chicago-Kent Law Review (2010) (13 pages)

This article reviews the role of wrongful convictions in the
juvenile justice system. Citing the practice of assigning assistant public defenders to juvenile court cases, a lack of zealous
advocacy, and the prevalence of juvenile plea agreements, the
author insists on more robust rules and procedures for juvenile court. The author suggests providing jury trials in juvenile court as well as ensuring the availability of appropriate
dispositions when youth are convicted or adjudicated. The
article concludes with a note on the dangers of ongoing collateral consequences for wrongfully convicted youth and the
need for additional research on alternative means of serving
the best interests of the child.
The Susceptibility of Juveniles to False Confessions and False
Guilty Pleas
Allison Redlich, Rutgers Law Review (Summer 2010) (15 pages)

This article examines the question of whether juveniles are
more susceptible to false guilty pleas than adults. The author
begins with a review of relevant research, including juvenile
susceptibility to false confessions, and examines research supporting and opposing the hypothesis that juveniles are more
susceptible to false guilty pleas than adults. A lack of understanding of the legal system, deficits in decision-making capabilities, and compliance-gaining tactics used by prosecutors
increase susceptibility, while juveniles’ proclivity towards
risk-seeking and risk-taking and shortened sense of future
decrease susceptibility. The author identifies gaps in current
research on juvenile susceptibility to false guilty pleas and
concludes that more empirical data is needed to fully answer
the question of whether juveniles are more susceptible to false
guilty pleas than adults.

2
Case Law Review

2010 Survey of Juvenile Law

Michael J. Dale, 35 Nova L. Rev. 137 (Fall 2010) (18 pages)

This article summarizes recent case law developments in
Florida.
Recent Court Decisions and Legislation Impacting Juveniles
15 U.C. Davis J. Juv. L. & Pol’y 177 (2011) (14 pages)

This article summarizes recent case law and legislation around
the country concerning juveniles.
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3
Child & Adolescent Development

A. Developmental Research
Are Adolescents Less Mature than Adults? Minors’ Access to
Abortion, the Juvenile Death Penalty, and the Alleged APA
“Flip-Flop”

Laurence Steinberg, Elizabeth Cauffman & Jennifer Woolard et al., American
Psychological Association (October 2009) (12 pages)

In this article, the authors provide empirical evidence demonstrating that adolescents’ cognitive capacities mature around
age 15 or 16, while adolescents’ psychosocial capacities are
slower to mature and can take well into late adolescence and/
or early adulthood before fully maturing. Given these findings, the authors argue that adolescents are as cognitively
mature as adults in terms of having the skills to make an informed choice about legal issues such as abortion. However,
adolescents can be considered less psychosocially mature
than adults in ways that mitigate their culpability for criminal behavior. The authors argue that these two conclusions
are entirely consistent with adolescent development research
demonstrating differing timetables for maturation in different
developmental domains.
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B. Policy & Practice Implications
Should the Science of Adolescent Brain Development Inform
Public Policy?

Laurence Steinberg, Temple University, American Psychologist (November 2009)
(12 pages)

This article examines the relationship between developmental neuroscience science and public policy involving adolescents. The author begins with a discussion of Omar Khadr,
a 15-year-old Guantanamo Bay detainee accused of building
and setting improvised explosive devices in eastern Afghanistan and throwing a hand grenade that killed an American
soldier. As an expert witness for the defense, Steinberg testified that as an adolescent, Khadr’s statements, including confessions, were less reliable and that a “15-year-old working
under the supervision and authority of adults is not fully responsible for criminal behavior in which he might have been
encouraged to engage.” He then discusses the current state of
knowledge about adolescent brain development and in what
ways this knowledge can be used to understand adolescent
behavior and development. The article concludes by discussing how brain development evidence should and should not
be used to inform policy discussions. He warns against the
susceptibility of laypersons to view the evidence on neuroscience as more reliable or valid. Steinberg also cautions that
neuroscience evidence does not draw bright line age boundaries.
Social Welfare and Fairness in Juvenile Crime Regulation

Elizabeth S. Scott and Laurence Steinberg, Columbia Public Law Research Paper
No. 10-243 (Aug. 2010) (63 pages)

The authors contend that an effective juvenile justice system
must promote both social welfare and fairness. The article
cites research demonstrating that community-based juvenile
interventions are often most cost effective and outlines developmental research indicating that juvenile delinquents are less
culpable than their adult counterparts. These findings suggest
that the social costs of criminalizing juvenile acts outweigh
the benefits. Instead, in most cases of juvenile delinquency,
crime reduction can be achieved through community-based
programs that include social, educational, and psychological
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services. The principle of retribution should be incorporated
as a limiting factor to ensure similar cases are treated similarly and juveniles from troubled backgrounds are not subject
to steeper sentences than those with strong support systems.
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4
Detention & Corrections

A. Generally
Juvenile Injustice: The Unfulfilled Rights of Youth in State
Custody to Comprehensive Sexual Health Care

Catherine Hanssens and René Bennett-Carlson, The Center for HIV Law and
Policy & Teen SENSE Initiative (December 2010) (55 pages)

TeenSENSE and the Center for HIV Law & Policy assert that
comprehensive sexual health care for juveniles in state confinement is a right secured by both international human rights
law and federal and state law. Currently, no state has explicit
or enforceable policies to address juveniles’ sexual health care.
This publication is a guide to the different legal strategies that
can be advanced to secure comprehensive sexual health care
for juveniles in state institutions, including the use of international treaties, customary international law, substantive
due process, and the privacy rights of juveniles. It includes
a case study of New Jersey, where the courts have gone the
furthest to recognize constitutional, regulatory, and statutory
justifications for sexual health care for juveniles in state facilities. Finally, the publication includes model sexual health care
guidelines delineated by the Standards for Health Services in
Juvenile Detention Facilities and Confinement published by
the National Commission on Correctional Health Care.
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Youth’s Characteristics and Backgrounds: Findings from the
Survey of Youth in Residential Placement
Andrea J. Sedlank and Carol Bruce, Office of Juvenile Justice and Delinquency
Prevention (December 2010) (12 Pages)

This report provides a comprehensive summary of the Survey of Youth in Residential Placement findings. The survey is
intended to provide an analysis of demographics, characteristics, experiences, backgrounds, and expectations of youth in
residential placement. The study surveyed 7,073 youth in custody to assess conditions of confinement in detention centers,
corrections facilities, camps, community-based facilities, and
residential treatment centers across the country.

B. Children in Adult Facilities
Teach Your Children Well: Proposed Challenges to Inadequacies
of Correctional Special Education for Juvenile Inmates
Elizabeth Cate, New York University Review of Law and Social Change (2010)
(45 pages)

This article addresses the failure of states to provide special
education to youth with learning disabilities in adult prisons.
The article discusses the overrepresentation of youth with
disabilities in the adult criminal justice system on a national
level and with a state specific focus on New York and Florida,
which are two states with a high number of juveniles incarcerated as adults. Beginning with an overview of the legal
framework, contributing social policies, and current state of
prison education, the article serves as a guide for advocates
and policymakers to address inadequate special education in
prisons. It provides an example of a model juvenile correction
agency and presents strategies for change through legislative
advocacy, media campaigns, and litigation in federal court.

C. Conditions
Brown, Governor of California v. Plata
Supreme Court of the United States, Case No. 09–1233 (Opinion) (May 23, 2011) (91 pages)

This United States Supreme Court opinion held that overcrowding in California prisons is the primary cause in vio-
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lations of prisoners’ right to health care. The Court upheld
the decision of the three-judge panel that a population limit is
necessary to remedy the overcrowding problem. At the time
of the decision, California prisons held a population double
their 8,000 person capacity, leading to inadequate medical
care and mental health care. The inadequate provisions of
care deprived prisoners of basic sustenance and constituted
a violation of the Eighth Amendment. Additionally, the overcrowding led to an increase in violence and reliance on lockdowns. The Court found that the federal court lawfully ordered California to reduce its prison population.
Investigation of the Leflore County Juvenile Detention Center

Thomas E. Perez, U.S. Department of Justice, Civil Rights Division Office of the
Assistant Attorney General (March 31, 2011) (30 pages)

This is a report of the findings of the Civil Rights Division’s
investigation of conditions at the Leflore County Juvenile
Detention Center (LCJDC) in Greenwood, Mississippi. The
report provides a comprehensive explanation of the legal authority guiding the investigation, including citation to authoritative statutes and cases. The investigation found that youth
at LCJDC were inappropriately and dangerously restrained,
arbitrarily punished, denied adequate medical and mental
health care, not protected from suicide risk, inadequately
supervised, and poorly educated. The report details each of
LCJDC’s failures and concludes with suggestions to remedy
these failures.
Letter to the United States Department of Justice re: Texas Youth
Commission Secure Facilities
Deborah Fowler and Beth Mitchell, Texas Appleseed and Advocacy, Inc.
(August 24, 2010) (17 pages)

This letter to the United States Department of Justice expresses concerns that the Texas Youth Commission’s secure facilities violate federal constitutional and statutory standards and
jeopardize the health, safety, and rehabilitation of youth in the
facilities. The letter addresses the inability to ensure youth
safety, inadequate mental health care, lack of educational
programming, overreliance on segregation, and lack of programming for segregated youth. Beginning with an overview
of the Texas Youth Commission system and continuing with
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grievances on the systemic issues, the report provides accounts of visits to the facilities and interviews with the youth.
The report pairs each systemic issue with statutes and case
law establishing the constitutional and statutory rights of the
youth. The letter concludes by urging the U.S. Department of
Justice to investigate the facilities.
Understanding the OJJDP Survey of Conditions of Confinement
in Juvenile Facilities
Center for Children’s Law and Public Policy (August 2010) (3 Pages)

This fact sheet summarizes all the key statistics from the Office of Juvenile Justice and Delinquency Prevention’s (OJJDP)
Conditions of Confinement in Juvenile Facilities, which derives
from OJJDP’s Survey of Youth in Residential Placement.
Conditions of Confinement: Findings from the Survey
of Youth in Residential Placement
Office of Juvenile Justice and Delinquency Prevention (May 2010)
(16 pages)

D. Education
The Education of Juveniles in Detention: Policy Considerations
and Infrastructure Development

Catherine Foley Geib and John F. Chapman, et al., Learning and Individual
Differences: Journal of Psychology and Education (2011) (11 pages)

This article discusses the current state of education in the juvenile justice system by providing an overview of education
afforded youth in correctional facilities pre-trial and post-trial, youth in community settings, and youth on probation. The
article not only highlights the disproportionate rate of youth
with learning and emotional/behavioral disabilities, but also
notes the lack of empirical studies related to this population.
It cites federal and state laws protecting the rights of youth
with disabilities and discusses programs that successfully
meet the educational needs of youth with disabilities. Using
Connecticut as an example, the article concludes with strategies to identify, analyze, and address the educational needs of
youth with disabilities in the juvenile justice system.
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E. Pre-Trial Detention
In the Matter of H.N.

Kansas Court of Appeals, Case No. 105,017 (Opinion) (June 10, 2011) (9 Pages)

In this opinion, the Court found that a juvenile has the constitutional right to a judicial determination of probable cause as
a prerequisite to an extended restraint of liberty, but this determination does not need to include “the full panoply of adversary safeguards.” In this case, H.N. was subject to pre-trial
detention. He requested a probable cause determination similar to hearings required by the adult criminal code. The court
granted the probable cause hearing but did not allow for all
adversarial requirements under the adult criminal code. The
Court of Appeals concluded that the procedure conducted by
the District Court was sufficient and provided “a fair and reliable determination of probable cause.”

F. Reform
A New Era in California Juvenile Justice: Downsizing the State
Youth Corrections System
Barry Krisberg, Linh Vuong, et al., (August 27, 2010) (21 pages)

This article highlights the 80 percent decline in California’s
youth correctional custodial population. This is the largest
decline experienced by any state. The authors begin by examining the reasons for the growth in the youth correctional
custodial population between the 1970s and 1996, when the
population reached 10,000. The authors then examine the decline in the youth correctional custodial population beginning
in 1996. The article discusses factors that led to the decline,
including the increasing facility costs, changes in legislation,
lawsuits and media attention that addressed the institutional
abuse, and lack of programs and services in the facilities. The
article also discusses concurrent trends in crime rates, arrest
rates, and use of alternative forms of custody for youth, which
indicate that a decline in youth in correctional custody did not
result in an increase in crime or arrest rates.
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The Missouri Model: Reinventing the Practice of Rehabilitating
Youthful Offenders
Richard A. Mendel, The Annie E. Casey Foundation (2010) (60 pages)

This guidebook, a follow-up to the Annie E. Casey Foundation’s 2003 Missouri profile, describes Missouri’s current approach to juvenile detention and the congregate-care approach
to rehabilitating youthful offenders. The author identifies key
challenges inherent in the juvenile justice system, specifically
regarding detention, and describes Missouri’s excellent results in overcoming each. The latter portion of the report explores six core tenets of the Missouri system: smaller facilities;
specialized supervision; prevention of emotional, mental, and
physical abuse; skills development; family involvement; and
intensive aftercare planning. The report concludes with an
overview of Missouri’s system based on guiding principles in
three domains – beliefs about youth’s resiliency and capacity
for change, beliefs about the change process, and beliefs about
facilities and the environment in which youth are detained.

G. Sexual Abuse
Protecting Lesbian, Gay, Bisexual, Transgender, Intersex,
and Gender Non-Conforming People from Sexual Abuse and
Harassment in Correctional Settings
American Civil Liberties Union, Equity Project, National Juvenile Defender Center,
et al. (April 4, 2011) (57 pages)

This is a compilation of public comments and recommendations for changes to the Department of Justice’s Proposed National Standards to Prevent, Detect, and Respond to Prison
Rape under Prison Rape Elimination Act. The contributing
organizations found that the proposed regulations failed to
adequately address the crisis of sexual abuse among incarcerated adults and juveniles in residential facilities, including the
particularly vulnerable population of lesbian, gay, bi-sexual,
transgender, intersex (LGBTI), and gender non-conforming
people. Proposed changes address supervision and monitoring, limits on cross-gender viewing and searches, accommodating inmates with special needs, the need for independent
organizations to accept reports of abuse, and employee training. The compilation highlights the importance of protecting
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LGBTI and gender non-conforming inmates and residents
without stigmatization or isolation. Finally, this compilation
recommends that the Department of Justice begin to apply
these standards to immigration detention centers because
that population is equally in need of protection from sexual
abuse.
Protecting Youth in the PREA National Standards

American Civil Liberties Union, Equity Project, National Juvenile Defender Center, et al. (April 4, 2011) (177 pages)

Report on Sexual Victimization in Juvenile Correctional
Facilities
U.S. Department of Justice (October 2010) (86 pages)

This report results from a study by the Review Panel on
Prison Rape, which identified and assessed rape incidences
in juvenile facilities. The study found twelve percent of juveniles in facilities experience sexual violence and most sexual
victimization occurs between a female staff and male youth.
Additionally, a juvenile has a higher likelihood of experiencing sexual victimization the longer the juvenile spends in a
facility. Smaller facilities had lower sexual victimization rates
than larger facilities, and overcrowding, facility culture, and
lack of staff training contribute to a higher likelihood of sexual
victimization. The report discusses these findings and issues
recommendations to achieve the elimination of sexual victimization in juvenile facilities.

H. Solitary Confinement
Administrative and Punitive Isolation of Children in Jails and
Prisons: Cruel, Unusual, and Awaiting Condemnation
Ben Kleinman (January 2008) (44 pages)

This article discusses the impact isolation has on child inmates
and the legal arguments for condemning isolation of child inmates as cruel and unusual punishment. The article begins
by providing an overview of types of child isolation and the
current legal status of isolation, including the legal challenges
isolation has withstood. The article proceeds to explore legal
arguments against isolation of children and the areas of law
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that recognize differences between children and adults. The
article concludes with thoughts on balancing penological concerns with the rights of child prisoners.
Fact Sheet: Psychological Effects of Solitary Confinement
Sal Rodriguez, Solitary Confinement (2011) (2 pages)

This fact sheet speaks to the effects of solitary confinement
on mental health, suicide rates, and mental illness. Solitary
confinement has been shown to affect mental health by increasing stress, tension, anxiety, and self-mutilation. Those
in solitary confinement were also found to develop psychopathologies. Solitary confinement has been shown to impact
suicide rates. Studies found that those with mental illness are
the most likely to experience solitary confinement and those
in solitary confinement compromise 60 percent to 70 percent
of prison suicides. The fact sheet concludes with recommendations by the Commission on Safety and Abuse of America’s
Prisons on reducing and eliminating solitary confinement.

5
Ethics

A Unique Bench, A Common Code: Evaluating Judicial Ethics
in Juvenile Court
Michele Benedetto Neitz, Georgetown Journal of Legal Ethics (Winter 2011)
(35 pages)

This article analyzes the current ethical problems juvenile
judges may encounter and proposes changes to the ABA Code
of Judicial Conduct to reflect the special needs of juvenile
court. The article begins by outlining a story of conspiracy undertaken by two judges in Pennsylvania, who disproportionally sentenced juveniles to detention facilities in exchange for
money from the detention facilities. The article then outlines
the history of juvenile court, its structure, the specialized role
of juvenile court judges, and the challenges juvenile judges
face. The article highlights the Roper and Graham decisions,
suggesting that in order for judges to be effective they must
approach juvenile issues with this same sensitivity. The article then looks at the applicability of the ABA Code of Judicial
Conduct. It concludes with recommendations for revision of
the ABA Code of Judicial Conduct to include provisions specifically addressed to juvenile court judges.
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6
Evidence & Fact-Finding

A. Fingerprint Evidence
U.S. v. Zajac

United States District Court, District of Utah, Central Division, Case No. 2:06-cr00811 CW (Order) (September 16, 2010) (3 pages)

This judicial order grants in part and denies in part Zajac’s
motion to exclude fingerprint evidence. The order explains
which types of testimony will be admitted regarding fingerprints found on bomb remnants and discusses the reasoning
underlying the decisions to grant or deny admission of the
evidence. The order divides the testimony into categories: the
examination of the fingerprints, the development of a latent
fingerprint, and the matching of the fingerprints. The order
also discusses limitations on admission of the fingerprint
testimony based on lack of scientific principles and identification methods used in describing the fingerprint matching
process.
Motion to Strike Government’s Supplemental
Memorandum in Opposition to Defendant’s Motion in
Limine to Exclude Expert Fingerprint Testimony
(August 31, 2010) (6 pages)

Memorandum in Opposition to Defendant’s Motion in
Limine to Exclude Expert Fingerprint Testimony
(June 8, 2010) (25 pages)
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Amended Memorandum in Support of Motion to
Exclude Testimony of Government Fingerprint Experts
(June 1, 2010) (86 pages)

B. Firearm & Toolmark Identification
Flemming v. Maryland

Maryland Court of Special Appeals, Case No. 899 (August 4, 2010) (18 pages)

In this opinion, the Court of Special Appeals upheld the lower
court decision not to grant a mistrial when police testified to
the credibility of state witnesses on firearm toolmark identification. Additionally, the Court held that the methodology
used in the firearm toolmark identification was admissible
under Frye-Reed. The opinion discusses traditional methods
of firearm toolmark identification, the constructive matching
striae (CMS) method of toolmark analysis, and the categorization of CMS as an emerging refinement of the traditional technique. The Court concludes that CMS method of toolmark
analysis is generally accepted by the scientific community
and therefore admissible.

C. Forensic Science
Brain Imaging for Legal Thinkers: A Guide for the Perplexed

Owen D. Jones, Joshua W. Buckholtz, et al., Stanford Technology Law Review
(2009) (48 pages)

This article seeks to inform legal practitioners of the appropriate way to utilize and interpret brain imaging in practice,
as brain imaging becomes increasingly common in civil and
criminal cases. The article explains brain imaging and techniques that can be used to minimize the misuse and misinterpretation of brain imaging studies in legal practice. It begins
by explaining the general principles associated with the widely used functional magnetic resonance imaging (fMRI) technique. The article addresses the utilization of brain imaging
in the legal context, biological context, and the intersection of
law and biology. It explains the key concepts in brain-imaging
contexts, as well as guidelines recommended to help avoid
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the various factual errors, logical traps, and analytic missteps
associated with the use of brain imaging.
Challenging the Admission of Forensic Evidence

Ameila L. Bizzaro, State Bar of Wisconsin (September 2010) (8 pages)

This article discusses the “Strengthening Forensic Science in
the United States: A Path Forward” published by the National
Academies of Science (NAS) National Research Council. The
report calls into question the basis for several different forensic
science disciplines, makes recommendations for reform, and
calls for standardization, accreditation, and independence for
the nation’s crime labs. The report includes a detailed evaluation of several forensic science disciplines. The report found
that many disciplines suffer from similar problems of confirmation bias, lack of supporting documentation detailing their
evaluation, lack of replicability, the embellishment of the accuracy of findings, and a lack of valid, independent research
supporting the methodology. The report suggests that litigators challenge forensic evidence and vigorously cross-examine experts.
Forensic Identification Science Evidence Since Daubert:
Part I—A Quantitative Analysis of the Exclusion of Forensic
Identification Science Evidence
Mark Page, Jane Taylor, et al., Journal of Forensic Sciences (2011) (5 pages)

This article examines the use of forensic evidence after the
U.S. Supreme Court’s mandate in Daubert v. Merrell Dow Pharmaceuticals Inc. and Kumho Tire Co. Ltd. v. Carmichael. The article analyzes opinions where evidence has been challenged,
focusing on forensic identification evidence: fingerprint
analysis, firearms ⁄ toolmarks ⁄ ballistics, handwriting analysis, and utilizing forensic odontology and bitemark experts.
The analysis found that a majority of cases were excluded for
failing to meet the reliability threshold because of a failure
to demonstrate a sufficient scientific foundation for either
the technique or the expert’s conclusion. The article contains
three graphs that breakdown the findings of the case analysis, including reasons why a case was dismissed and percent
of cases in which evidence is excluded or limited. The article
uses this analysis to conclude that a majority of judges are
concerned with reliability and in order for forensic identifica-
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tion sciences to maintain acceptance they must address these
reliability concerns.
Forensic Identification Science Evidence Since Daubert:
Part II—Judicial Reasoning in Decisions to Exclude Forensic
Identification Evidence on Grounds of Reliability
Mark Page, Jane Taylor, et al., Journal of Forensic Sciences (2011) (5 pages)

This article analyzes the use of forensic evidence after the U.S.
Supreme Court’s mandate in Daubert v. Merrell Dow Pharmaceuticals Inc. The authors seek to clarify the reasons why judges are excluding forensic identification evidence on reliability grounds by analyzing judicial reasoning where evidence
has been excluded on those grounds since Daubert precedent.
This article seeks to provide a clearer picture on the types of
evidence that fail to meet the judicial requirements of reliability. The study, which focused on evidence excluded due to not
meeting Federal Rule of Evidence 702, deals with the scope of
the expert’s testimony, concerns with the methodology used,
and concerns regarding the scientific basis of the analytical
technique. The article also includes a table with recommendations on how to avoid exclusion of forensic identification evidence. The article uses case analysis to compile lists of reasons
why judges exclude evidence.

D. Interrogations & Miranda
Examining the Role of Interrogative Suggestibility in Miranda
Rights Comprehension in Adolescents
K. McLachlan, R. Roesch, et al., Law and Human Behavior (2011) (13 pages)

The aim of this study is to examine the role of interrogative
suggestibility in adolescents comprehension of Miranda rights.
Researchers administered 94 participants with the Gudjonsson Suggestibility scale, Grisso’s Instrument for Assessing
Understanding and Appreciation of Miranda rights, and an
intelligence test. Consistent with findings from other studies,
age and IQ were significant predictors of youths’ comprehension of Miranda rights. In addition, the authors found an
association between suggestibility and Miranda rights com-
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prehension in that youth who demonstrated poorer Miranda
rights comprehension and appreciation were more likely to
yield to misleading questions and shift their answers in response to negative feedback.
In re: M.W.

Supreme Court of Ohio, Case No. 2011-0215 (Juvenile Law Center Brief of Amici
Curiae) (July 2011) (41 pages)

This Amicus brief filed in the Ohio Supreme Court addresses the rights of juvenile suspects to counsel during interrogations, wherein Amici seek a bright line rule that juveniles
have meaningful access to counsel during police interrogations and prior to waiver of rights under Miranda. The brief
explains a youth’s capacity to understand consequences of an
interrogation and ability to weigh the risks and benefits of
answering interrogation questions. It includes a discussion
of statutes, cases, and developmental and neuroscientific research relevant to a youth’s capacity to waive Miranda rights.
Counsel for the youth has the role of explaining the process,
facilitating understanding of the process, and reminding the
youth of the right to not make incriminating statements. The
brief concludes with a discussion on the interrogation practices that place juveniles at a heightened risk of making false
confessions.
Brief of Appellant

(June 11, 2011) (58 pages)

J.D.B. v. North Carolina

Supreme Court of the United States (Opinion) (June 16, 2011) (40 pages)

On June 16, 2011, the United States Supreme Court issued
a favorable opinion in the case of J. D. B. v. North Carolina,
holding that a child’s age properly informs Miranda’s custody
analysis, reversing the decision of the North Carolina
Supreme Court and remanding for further proceedings. In its
decision the Court made clear that it is – finding that a child’s
age is a relevant factor to consider in determining whether
a child is “in custody” for the purposes of Miranda. Justice
Sotomayor, writing for the majority, stated, “[a] child’s age is
far ‘more than a chronological fact.’” Throughout the opinion,
she repeatedly referenced “common sense” at one point
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stating, “[c]ommonsense reality” is “that children will often
feel bound to submit to police questioning when an adult
in the same circumstances would feel free to leave,” noting
that children are likely to feel pressured by the demands of
authority figures. This opinion expands Fifth Amendment
protections against self-incrimination for juveniles, and it also
builds upon the jurisprudence on the unique vulnerabilities of
children that the Court has recognized in Roper and Graham.
Brief for Petitioner

(December 16, 2010) (44 pages)

Brief for Respondent
(February 2011) (49 pages)

Reply Brief of Petitioner
(18 pages)

Amicus Brief of ABA

(December 23, 2010) (33 pages)

Amicus Brief of ACLU

(December 23, 2010) (34 pages)

Amicus Brief of Center for Wrongful Conviction of
Youth
(40 pages)

Amicus Brief of Juvenile Law Center, et al.
(67 pages)

Amicus Brief of National Association of Criminal
Defense Lawyers
(December 23, 2010) (25 pages)

Oral Argument Transcript
(March 23, 2011) (66 pages)

Simple Injustice: In re: J.D.B. and Simple
Interrogations
Clay Turner, North Carolina Law Review (January 2011) (23 pages)
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Juvenile Defender Training Materials: Statement Suppression
(2011) (17 pages)

This packet of materials was used in a juvenile defender training by Randy Hertz. The materials include a list of key cases
for suppression statements; suggested protocol for client interviewing in confession cases as prepared by Deja Vishny
and Steven Drizin; and a chart of key principles for statement
suppression aligned with relevant cases.
No Match for the Police: An Analysis of Miranda’s Problematic
Application to Juvenile Defendants
Zoë Overbeck, Hastings Constitutional Law Quarterly (Summer 2011) (25 pages)

This note, written prior to the Supreme Court’s decision in
J.D.B. v. North Carolina, argues that age must be taken into
account in the Miranda custody analysis and also argues for
a per se rule requiring defense counsel to be present when
law enforcement administer Miranda rights to juveniles. The
author outlines studies demonstrating the variations between
juvenile and adult cognition, including the understanding of
long-term consequences, juvenile’s limited understanding of
the substance of Miranda warnings, and the particular vulnerability of juveniles to police interrogation techniques given
that their daily lives are constrained by legal prohibitions
and directives from adults. This note also addresses circuit
and state court approaches to the Miranda custody and interrogation test noting that most courts do not take age into account and allow juveniles to waive their Miranda rights without consulting with counsel. The author argues for a per se
requirement that counsel be present when a juvenile waives
Miranda rights. This would provide the juvenile with a necessary buffer from the police and save courts from the burdensome voluntariness test that requests an in-depth analysis of
the circumstances of each interrogation.
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The Lee Arthur Hester Case and the Unfinished Business of the
United States Supreme Court to Protect Juveniles During Police
Interrogations
Steven A. Drizin, Northwestern Journal of Law and Social Policy (Spring 2011)
(44 pages)

This article tells the story of the Lee Arthur Hester case, raises
questions about Hester’s guilt for the 1961 rape and murder
to which he confessed, and criticizes the Supreme Court for
failing to use Hester’s case to provide greater protections to
juvenile suspects during police interrogations. The author revisits the time period during which the Hester case was decided and places the case in its turbulent historical context
by exploring the shift in Court composition that led to the
decision to dismiss Hester’s fully briefed and argued case
and to halt further extension of constitutional protections to
juveniles. The article draws on the parties’ briefs and oral arguments, as well as the personal papers of several Supreme
Court justices to create a narrative about the case, and its implications for Hester and for the juvenile community decades
after it was decided.

E. Parental Privilege
Do You Swear to Tell the Truth, the Whole Truth, and Nothing
but the Truth Against Your Child?
Hillary B. Farber, Loyola of Los Angles Law Review (2010) (76 pages)

This article calls for a parent-child privilege that shields communications between parent and child from being compelled
by the state in the prosecution of minors. Comparing parentchild privilege to existing evidentiary privileges, the article
argues that the unique relationship between parents and their
children, which closely parallels, and perhaps even surpasses,
that of an attorney-client, psychotherapist-patient, or spiritual counselor-communicant, should be safeguarded with a legally recognized testimonial privilege. The article posits that
communication between parent and child plays a critical role
in American society, and requiring parents to testify against
their children is inconsistent with the societal norms and the
mission of the juvenile court. Using evidence from psychology and neuroscience on adolescent development, the article
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furthers its position by arguing that parent supervision and
guidance are integral to decision making for children and
thus should be protected by an evidentiary privilege. The
conclusion analyzes state statutory and federal common law
efforts at affecting a parent-child privilege, as well as the role
of testimony against family members in Jewish Law, Roman
Law, and Contemporary International Law.
To Testify or Not to Testify: A Comparative Analysis of
Australian and American Approaches to a Parent-Child
Testimonial Exemption
Hillary Farber, Texas International Law Journal (2010) (42 pages)

By way of comparative analysis, this article advocates for the
adoption of testimonial parent-child privilege, akin to the system implemented in Australia, in the American legal system.
Part I begins with a brief overview of the history of parentchild privilege in the United States, comparing the parentchild relationship to spousal, attorney-client, clergy-communicant, and health care provider-patient. The article reviews
failed, pending, and successful state legislation recognizing a
parent-child privilege throughout the country. Part II reviews
Australia’s federal Evidence Act of 1995, which established
a testimonial exemption for parents and children in criminal
proceedings. Outlining the consequences of forced testimony
by parents against their children in court proceedings, the author emphasizes the role of Australia’s use of a balancing test
to determine the significance of harm to the defendant child’s
and potential witnesses’ relationship against the potential
benefit requiring such testimony. The article concludes with
an explanation of the compatibility of the Australian restorative justice approach and the retributive American juvenile
justice system, contending that if rehabilitation efforts are to
be successful and resilient, the role of the family, and the importance of a parent-child testimonial exemption, must come
to play as prominent a role in the United States as it does in
Australia.
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F. Search & Seizure
1. Custodial Strip Searches
Custodial Strip Searches of Juveniles: How Safford Informs a
New Two-Tiered Standard of Review
Emily J. Nelson, Boston College Law Review (January 2011) (32 pages)

This note applies the reasoning of the U.S. Supreme Court
decision in Safford Unified School District No. 1 v. Redding to
urge courts to consider the age and sex of the offender and
the nature of the offense when considering the constitutionality of strip searches of juveniles in detention facilities.
The author explores the potential of custodial strip searches
conducted in detention facilities to exacerbate the already
damaging psychological and emotional impact of detention on youth; the note urges courts to consider a juvenile’s
age and sex as well as the nature of the offense committed
when considering the constitutionality of strip searches for
minor offenses. The note finds fault with the broad degree
of discretion granted to lower courts in determining the
standards for strip searches in detention facilities and proposes a two-tiered standard of review based on the offense
level to determine the constitutionality of strip searches.

2. School Searches
A Rock, a Hard Place, and a Reasonable Suspicion: How the
United States Supreme Court Stripped School Officials of the
Authority to Keep Students Safe
Louisiana Law Review (2010) (44 pages)

This article discusses school officials’ duty to protect students
from foreseeable harm and the constraints placed on them by
the decisions of both Redding and T.L.O. The article begins by
acknowledging the need for school administrators to combat
the threat of drug use, theft, and violence on school grounds
that undoubtedly interferes with teachers ability to teach students. It then discusses the long-term psychological effects
that strip searches have on youth, noting that for some young
women the effects are similar to rape victims. The article then
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reviews the implications of the Redding and T.L.O. decisions
and tries to reconcile the test outlined in both decisions. The
article argues that a strip search of a child should only occur
when there is an individualized suspicion and, absent a risk
of imminent harm, only with judicial approval. It concludes
by suggesting that Louisiana adopt a law requiring a warrant
based on reasonable suspicion in order to strip search a student, arguing that the warrant requirement will respect the
privacy interests of students while affording school officials a
means to verify the reasonableness of their actions.
Camreta v. Greene

Supreme Court of the United States, Case No. 09-1454, 09-1478 (Juvenile Law
Center Brief of Amici Curiae) (January 2011) (60 pages)

This Amicus brief asserts that the seizure and questioning of
a nine-year-old girl was unconstitutional. Amici establish that
the girl was seized in her classroom and questioned by a social worker and law enforcement officer for two hours. Amici
assert that the seizure and interrogation without warrant or
probable cause violated the Fourth Amendment and Petitioners failed to demonstrate that any of the exceptions to the
Fourth Amendment warrant requirements were present. The
brief discusses the reasonableness test applied by the Court
and concludes the seizure was neither justified at its inception
nor reasonable in its scope.
Supreme Court Opinion
(March 1, 2011) (41 pages)

The Supreme Court decided this case based on issues
of procedural review and declared the case moot.
Students Fourth Amendment Rights in Schools: Strip Searches,
Drug Tests, and More
Emily Gold Waldman, Touro Law Review (2011) (12 Pages)

This article discusses major Supreme Court decisions on the
Fourth Amendment rights of students at school. The author
divides the issues into two categories: suspicion-based searches of individual students and random, suspicionless search of
students. In New Jersey v. T.L.O. the Court determined that
the Fourth Amendment did apply to students and the constitutionality of a search should turn on whether the search
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was reasonable under a totality of the circumstances. Safford
Unified School District No. 1 v. Redding elaborated on T.L.O.
holding that a strip search was excessively intrusive because
there was no “reasonable danger.” The lower courts will have
to determine what will meet the “reasonable danger” requirement. Suspicionless searches of students, such as random
drug testing of athletes, have been upheld.

7
International Law

Finding Direction: Expanding Criminal Justice Options by
Considering Policies of Other Nations
Amanda Petteruti and Jason Fenster, Justice Policy Institute (April 2011)
(84 pages)

This report discusses criminal justice policies used by other
countries in an attempt to broaden the discussion about reducing the incarceration rate in the United States. By providing a comprehensive review of criminal justice policies in the
United States, Australia, Canada, Finland, Germany, England,
and Wales, this report provides recommendations to reform
the criminal justice system for the purposes of reducing the
prison population. The countries studied have democratic
forms of government, stable government, large economies,
common understanding of human rights, comparable spending in education, and similar employment rates. However,
the United States has the highest prison population, and it
has steadily increased since 1980. This article posits that to
reduce incarceration rates in the United States, the philosophy of the criminal justice system must shift from policing to
a neighborhood-focused approach. Once a person is involved
in the criminal or juvenile justice systems, policies should be
focused on alternatives to incarceration. The author asserts
that by funding positive institutions, such as education and
employment, the United States will be able to decrease incarceration rates without impacting public safety.
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International Law & Juvenile Life Without Parole in PostGraham Jurisprudence
Kyra Millich, University of San Francisco, Center for Law & Global Justice
(May 2011) (22 pages)

This presentation provides information on the use of international law in juvenile justice cases, specifically JLWOP cases.
The presentation addresses types of relevant international law,
why international law can impact juvenile justice cases, and
how to present international law arguments. The presentation
includes citations to relevant U.S. laws and international laws
and an overview on how to gather support for U.S. adherence
to international juvenile justice related laws.

8
Juvenile Indigent Defense

A. Generally
System Overload: The Costs of Under-Resourcing Public
Defense
Justice Policy Institute (July 2011) (46 pages)

This report discusses findings that public defense systems
across the country are overburdened and considers how the
busting-at-the-seams systems affect state and county budgets,
the lives of those behind bars, the impact on their families, and
the challenges of re-entering communities after serving time.
The study further examines why dedicated public defenders
do not have enough time to conduct thorough investigations
or meet with and provide quality representation for their clients, many of whom are low-income earners and people of
color, which contributes to disparities in the criminal justice
system. According to the report, 73 percent of county-based
public defender offices lacked the requisite number of attorneys to meet caseload standards; 23 percent of these offices
had less than half of the necessary attorneys to meet caseload
standards.
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B. Caseloads
Excessive Public Defense Workloads: Are ABA Standards for
Criminal Justice Adequate?
Norman Lefstein, Hastings Constitutional Law Quarterly (2011) (22 pages)

This article surveys existing American Bar Association (ABA)
guidance on the issue of excessive defense workloads and
considers whether additional guidance and policy related to
excess workloads may be suitable for inclusion in the ABA
Criminal Justice Standards. Part One identifies and summarizes existing references to excessive defense workloads experienced by both appointed and retained counsel. Part Two
weighs the utility of potential inclusion of additional policies related to excessive defense workloads. The author concludes that despite attentions already given, the ABA should
address the refusal of court appointments, give specific
practical information for defense attorneys faced with staggering caseloads, and advise state attorneys on the appropriate prosecutorial response to excessive defense workloads.

C. Reform
Imagining Juvenile Defense in Three Dimensions:
Representing the Whole Child
Eric J. Zogry, North Carolina Advocates for Justice (August 2010) (5 pages)

This article advocates for juvenile defense attorneys to use
a “whole child” model for client representation. The “whole
child” model encompasses three dimensions of representation: depth, length, and width. The depth of representation
focuses on client-centered, expressed-interest advocacy. The
length of representation focuses on appointment of counsel at
the earliest stage and continues through post-disposition. The
width of representation focuses on providing counsel and
support outside the courtroom, such as aiding with education plans, placement processes, and mental health services.
The article discusses the services North Carolina defenders
currently provide and identifies future potential efforts to
strengthen representation.
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D. Right to Counsel
Bellevue School District v. E.S.

Supreme Court of Washington, Case No. 83024–0 (June 09, 2011) (19 pages)

In this case, the school district filed a truancy petition against
the student, E.S., who was without legal representation at the
truancy hearing. With the help of a Bosnian translator, E.S.
explained that she had been absent from school for medical reasons. She was ordered to attend school regularly and
present a doctor’s note for future medical-related absences.
E.S. continued to miss school and was subsequently found in
contempt. The Washington Supreme Court addresses the due
process rights of a juvenile at a truancy hearing. The Court
discusses three private interests raised by E.S.: physical liberty, bodily privacy, and right to an education. The Court concluded that E.S. failed to show any private interest that was
affected by the initial truancy hearing and held that due process did not require the appointment of counsel at the initial
truancy hearing.
E.S. Motion for Reconsideration
(June 28, 2011) (25 pages)

Do You Get What You Pay For? Type of Counsel and its Effect
on Criminal Court Outcomes
Richard D. Hartley, Holly Ventura Miller, et al., Elsevier Journal of Criminal Justice
(2010) (8 pages)

This article tackles the criticism often levied at public defenders that the assistance of appointed counsel is inherently
inferior to that of a privately retained attorney as a result of
pay disparity. The authors refute this criticism with extensive
empirical data focused on four different case processing outcomes in Cook County, Illinois, a large mid-western jurisdiction that includes the city of Chicago. The study’s results generally show that the type of counsel has no significant effect
on any of the outcomes studied, including plea bargaining,
the likelihood of incarceration and the length of incarceration,
if imposed. The study did show some differences in outcome
in areas concerning prior convictions, severe offenses, race,
age, and gender; however, results were mixed, showing public
defenders more effective in some circumstances and retained
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attorneys more effective in others. The authors conclude with
a call for more empirical research on the constellation of factors for which type of counsel will affect case processing decisions.
Gideon’s Ghost: Providing the Sixth Amendment Right to
Counsel in Times of Budgetary Crisis
Heather Baxter, Michigan State Law Review (September 2010) (41 pages)

This article analyzes the reality of the Sixth Amendment
guarantee of the right to counsel in light of the current budget
crisis. The article begins with a historical overview of Sixth
Amendment and ineffective assistance of counsel jurisprudence and introduces several models of publicly funded defense before exploring the myriad challenges faced in guaranteeing indigent defendants’ right to counsel. The author
highlights specific budget cuts that seriously undermined
indigent defense in several states and discusses litigation as
a vehicle for resolving the effects of such cuts in Florida, New
York, Michigan, and Kentucky. Although litigation has been
successful in some instances, the article strongly advocates
fundamental systemic reform to the criminal justice system,
specifically an abandonment of the nation’s “tough on crime”
mentality, sweeping changes to the misdemeanor system, and
encouragement of greater prosecutorial discretion. The article
concludes with a call to create fundamental reform.
Hurrell-Harring v. State of New York

Supreme Court, Appellate Division, New York (Opinion) (January 6, 2011)
(5 pages)

This opinion addresses the availability of a class action law
suit when petitioners are alleging that the current system of
defense in New York is systemically deficient and poses a risk
that indigent criminal defendants are being denied a right to
counsel. The Petitioners include lawyers, law centers, and law
professors from New York who share the opinion that improvements need to be made to New York’s indigent defense
system. The Court reverses the lower court decision by holding that a class action does adequately protect the interests of
the entire class and is superior to other available methods for
resolving this claim.
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Indiana House Bill 1454
(January 20, 2011) (18 pages)

This bill was introduced in the Indiana House of Representatives and creates a statutory right to counsel for a child who
is alleged or adjudicated to be a child in need of services or
the subject of a parent-child termination proceeding. The bill
includes a prohibition on the waiver of counsel unless the
waiver meets certain criteria. In the event of a waiver, the bill
provides for standby counsel for the child and requires the
child to be offered counsel at each later stage of a court proceeding.

E. Role of Counsel
Illinois v. Austin M.

Supreme Court of Illinois, Case No. 111194 (Loyola Civitas ChildLaw Center Brief
of Amici Curiae) (March 2011) (50 pages)

This Amicus brief requests that the Court find a per se conflict when an attorney serves as both counsel and guardian
ad litem. The brief outlines juveniles’ right to counsel, the differences in the roles of attorney and guardian ad litem, and
the irrevocable conflicts that arise for an attorney serving both
roles. National codes, standards and court decisions support
Amici assertions, and the brief provides an overview of the
numerous essential defense obligations an attorney might
forgo as a result of serving both roles. The brief concludes
with a discussion on collateral consequences extending into
adulthood that arise from adjudication.

F. Standards
The “Amorphous Reasonable Attorney” Standard: A Checklist
Approach to Ineffective Counsel in Juvenile Court
Georgetown Journal of Legal Ethics (Summer 2011) (15 pages)

This article discusses the prevailing problem of ineffective assistance of counsel provided to juveniles. The article suggests
that Graham and its progeny can help formulate a standard for
attorneys to follow when representing juveniles. This article
also discusses Dusky, which articulates the competency stan-
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dard for adults to proceed to trial but should be distinguished
as it relates to juveniles whose brains are developing and
thus impeded in their understanding of the proceedings at
the Dusky minimum. Brain development research is a useful
tool in determining standards of effective assistance of counsel to juveniles. In order to provide competent representation
to juveniles, lawyers should be aware of the developmental
research, use visual aids when explaining consequences, use
skills in cross-cultural lawyering, and follow a mandatory
checklist when providing representation.

9
Legislative Developments

A. Alabama
Act 2011-678 Provisions relating to Appointed Counsel –
Alabama State Bar
(June 9, 2011) (37 pages)

This legislation creates a statewide Office of Indigent Defense
Services that centralizes the oversight of appointment of
counsel, while allowing local indigent defense advisory
boards in each judicial circuit to determine the methods of
delivery of indigent defense services in the trial courts of
each county or circuit. The legislation establishes an Indigent
Defense Review Panel to oversee the local indigent defense
advisory boards. If the local advisory board decides upon a
public defender office as a delivery method, all staff public
defenders will become state employees.
Memorandum on Act 2011-678 – Provisions relating to
Appointed Counsel
(June 16, 2011) (2 pages)

This memorandum from the State Comptroller to all judges
and attorneys addresses the changes created by Act 2011-678
with respect to the defense counsel rates, fee limits, and expense reimbursements.
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B. Colorado
Colorado House Bill 11-1032 – A Bill for An Act Concerning
Restorative Justice
(April 8, 2011) (17 pages)

This legislation allows a court to offer restorative justice as
an option for an alternative to incarceration or a probation
sentence and requires juveniles to undergo a presentence
evaluation to determine whether restorative justice is a suitable option. The legislation provides district attorneys the option of offering the juvenile the opportunity to participate in
restorative justice rather than charge the juvenile. The bill also
encourages public schools to include restorative justice practices as part of their disciplinary programs.
Colorado House Bill 11-1053 – An Act Concerning Court
Proceedings Initiated to Compel a Minor to Attend School
(March 25, 2011) (4 pages)

This legislation encourages the courts to consider detention
and incarceration as a last resort to addressing truancy. The
legislation also encourages school districts to consider judicial
truancy proceedings as a last resort and encourages school
districts to explore alternative options to address violations of
school attendance policies.

C. Connecticut
An Act Concerning Juvenile Justice, Public Act No. 11-157
(July 8, 2011) (20 pages)

This legislation amends the requirement that police notify
school districts of a youth’s arrest, makes changes regarding
confidentiality of arrest information, and requires the transfer of student records to detention facilities. The legislation
clarifies the role of the Department of Children and Families
for committed delinquent children and revises the disclosure
requirements for juvenile delinquency records.
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An Act Concerning Detention of Children and Disproportionate
Minority Contact in the Juvenile Justice System, Public Act No.
11-154
(July 8, 2011) (4 pages)

This legislation revises detention provisions by explicitly
stating the limited circumstances in which a youth can be detained and by providing alternatives in which youth can be
released to parents, to the youth’s own custody, or to diversion programs. The legislation makes revisions to the recording requirements for delinquency proceedings and requires
annual reports from various agencies regarding disproportionate minority contact in the juvenile justice system.
An Act Concerning Juvenile Reentry and Education, Public Act
No. 11-115
(July 8, 2011) (5 pages)

This legislation addresses the expulsion of a student from
school and subsequent placement in a juvenile corrections facility. The placement in the juvenile corrections facility shall
run consecutively with the expulsion time period. Following
placement in the juvenile corrections facility, students who
committed an expellable offense but had not been expelled
cannot be expelled upon release from the juvenile corrections
facility; schools shall allow these students to return to school.

D. Louisiana
Legislation Affecting Juvenile Clients

Lynette Roberson, Juvenile Indigent Defense Action Network (2010) (2 pages)

This article outlines the recent changes in juvenile law from
the 2010 Legislative session in Louisiana that went into effect
on August 15, 2010. The article summarizes amendments and
enactments to the Children’s Code and the Code of Criminal Procedure. Some of the most significant changes include
providing counsel to children at every proceeding, creating a
presumption of indigence for juveniles, and requiring courts
to inform juveniles of the lifetime sex offender registration requirements for certain offenses. The legislation codifies State
v. Fernandez factors for determining the admissibility of confessions. The legislation also repeals the statutory language
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that authorized the use of juvenile adjudications to enhance
adult felony penalties.

E. Maine
Public Law, Chapter 282, LD 1413, 125th Maine State
Legislature, An Act to Amend the Maine Juvenile Code to
Address the Issue of Competency
(June 9, 2011) (6 pages)

This act develops a competency procedure for juveniles in the
juvenile justice system in Maine. The act defines competency
as “a rational as well as a factual understanding” of the proceedings and further states that the juvenile must present a
sufficient “ability to consult with legal counsel with a reasonable degree of understanding.” A competency issue may be
raised by the juvenile, by the State, or by the juvenile court.
The act provides a list of factors that the State Forensic Service
takes into account in determining competency. If the child is
under 14 years of age, the burden of proof is on the State to
show competency, however, if the juvenile is over 14 the burden is on the juvenile to show incompetence. The act outlines
the procedure to be taken after a juvenile is declared incompetent.

F. Ohio
Ohio House Bill 86
(June 29, 2011)(30 pages)

This legislation provides a variety of reforms in the Ohio juvenile justice system. It provides the juvenile court jurisdiction
over dispositions for youth automatically subject to bindover
due to the charged offense but who pled guilty or were convicted of a lesser offense. The juvenile court has discretion
to impose a juvenile disposition, a serious youthful offender
sentence, or an amenability hearing to determine if the youth
should remain in the juvenile justice system. The legislation
also provides the juvenile court discretion over firearm sentences and provides for early release for firearm offenses. The
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legislation provides a process and standard for competency
determinations. The provisions outline the process for competency evaluations, the competency hearing, and the provision of services.

G. Federal Legislation
Certification Process for State Capital Counsel Systems; Removal
of Final Rule
Federal Register, Vol. 75, No. 225, Rules and Regulations (November 23, 2010)
(3 pages)

The Office of the Attorney General discusses the removal of
a rule promulgated in 2008 regarding review of state capital
convictions in which the Attorney General certifies that either the state appointed counsel or the defendant was found
not to be indigent. This rule will be removed because it lacks
substantive certification criteria in determining whether state
capital systems meet certification requirements. The rule removal will allow the Attorney General to articulate standards
applicable to certifying state capital systems.
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10
Markers of Inequality

A. Dependent Youth
Cross Over Youth Practice Model

Center for Juvenile Justice Reform and Casey Family Programs (2010) (121 pages)

This report outlines a practice model for addressing the needs
of youth associated with both the child welfare and juvenile
justice systems. The practice model is based on multi-system
collaboration that begins at arrest and continues through
post-adjudication case completion. It incorporates research
and best known practices in the child welfare and juvenile
justice systems. The report includes the practice model, a literature review on recent and relevant research, the values and
principles of the model, and extensive information on how to
implement the model. The report also includes a section on
honoring race, culture, and ethnicity when implementing the
model.

B. Gender
Gender Responsiveness and Equity in California’s Juvenile
Justice System
The California Juvenile Justice Advisory Board, The Berkeley Center for Criminal
Justice (August 2010) (14 pages)

This issue-brief details the facts surrounding the increase in
girls referred to California’s juvenile justice system, highlighting how they enter the system, the key differences between
delinquent girls and delinquent boys, and how California’s
53
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juvenile justice system can better meet the needs of girls. According to the brief, trauma and family dysfunction are significant contributing factors to female juvenile delinquency.
Also, disparities exist between females and males referred
to the justice system for felonies, misdemeanors, drug violations, and status offenses. Once placed in the juvenile justice
system, girls have limited availability of programs as compared to their male counterparts. Consequently, they are more
frequently placed out-of-county, further away from their families and homes. The brief concludes with a recommendation
for additional resources to address the unique needs of female
offenders.

C. Immigration Status & Language Access
Pruidze v. Holder

United States Court of Appeals, Sixth Circuit, Case No. 09–3836 (February 3, 2011)
(7 pages)

This Sixth Circuit decision repudiates the government’s view
that immigration judges and the Board of Immigration Appeals (BIA) lack jurisdiction over immigration cases reopened
from outside the United States. This case involved a Russian
immigrant removed from the country because of a minor offense in Michigan. After his conviction was vacated, he attempted to reopen his immigration case but the BIA refused.
The Sixth Circuit admonished the BIA’s refusal to reopen the
case.
Federal Court Upholds Immigrants’ Right to Reopen
Cases From Outside U.S.
Legal Action Center and National Immigration Project
(February 3, 2011) (2 Pages)

The Right to be Heard: Voicing the Due Process Right to Counsel
for Unaccompanied Alien Children
Linda Kelly Hill, Boston College Third World Law Journal (Winter 2011)
(23 pages)

This article argues that the thousands of unaccompanied alien
children detained annually by the Department of Homeland
Security have a constitutional right to the assistance of coun-
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sel in immigration proceedings, despite the Supreme Court’s
decision in Lassiter v. Department of Social Services. The author
contends that the unique vulnerability of unaccompanied alien
children combined with the complexity of U.S. immigration
law necessitates representation in removal, reunification, and
detention proceedings. Part I gives an overview of the current
position of unaccompanied foreign national youth in immigration courts and detention centers, based on visits to detention centers and interviews with foreign national youth. Part
II briefly explains the challenge presented by Lassiter and the
potential for an expansion of the right to counsel in Mathews
v. Eldridge. Part III advocates the application of Gideon v.
Wainwright to all civil litigants, regardless of immigration status. The author includes a practical analysis of financial considerations and concludes by advocating for an expansion of
the right to independent counsel in immigration proceedings.

D. Lesbian, Gay, Bisexual & Queer Youth
Families Matter: New Research Calls for a Revolution in Public
Policy for LGBT Children and Youth
Shannon Minter and Jeff Krehely (February 2011) (6 pages)

This issue brief provides a short description of research for
the Family Acceptance Project at San Francisco State University on the impact of family acceptance and rejection on lesbian, gay, bi-sexual, and transgendered (LGBT) youth, including those in the juvenile justice system. The research suggests
that if judges, prosecutors, and public defenders understand
the familial aspect of the LGBT experience, dispositions can
be better crafted to meet juvenile needs and incarceration can
be decreased in favor of family custody. The author highlights
the successful use of empirical data in juvenile litigation in
Hawaii and urges the utility of the Family Acceptance Project
in similar contexts.
Gender-Nonconforming Lesbian, Gay, Bisexual, and
Transgender Youth: School Victimization and Young
Adult Psychosocial Adjustment Report
Rafael M. Diaz, Caitlin Ryan, et al., University of Arizona and San
Francisco State University (September 6, 2010) (10 pages)
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Sexual Identity, Sex of Sexual Contacts, and Health-Risk
Behaviors Among Students in Grades 9–12 — Youth Risk
Behavior Surveillance, Selected Sites, United States, 2001–2009
Centers for Disease Control and Prevention (June 2011) (135 pages)

This report utilizes data collected from the Youth Risk Behavior Survey to identify the percentages of youth who engage
in a wide range of health-risk behaviors, including behaviors
that lead to involvement in the juvenile justice system. The report presents the percentages as a comparison among sexual
minority youth and heterosexual youth. The data indicates
that a disproportionate number of sexual minority youth engage in health-risk behaviors. The report is divided by the
type of health-risk behavior and each division reports on data
trends from different states and cities that administered the
Youth Risk Behavior Survey.
The Present Case Does Involve Minors: An Overview of
the Discriminatory Effects of Romeo and Juliet Provisions
and Sentencing Practices on Lesbian, Gay, Bisexual, and
Transgender Youth
Caitlyn Silhan, Texas Review of Law and Politics (2011) (21 pages)

This article provides a brief, broad overview of the problems
faced by LGBT youth in the juvenile justice system, as seen
through the lens of rape law. The author focuses on “Romeo
and Juliet” provisions that exempt or decrease punishment
for sex acts involving minors that would otherwise constitute
statutory rape. The author explores formal discrimination
against LGBT youth through proportionally greater prosecutions and the imposition of harsher punishments and discusses both the immediate, personal harm that results due to
vast sentencing disparities, as well as systemic harm present
in marginalization and stigmatization of homosexuality. The
author uses examples from Texas to show disparity in sentencing due to Romeo and Juliet provisions applicable to heterosexual conduct alone. The author posits that the decision
in Lawrence v. Texas, coupled with the constitutional guarantee of equal protection, render Romeo and Juliet provisions
limited to heterosexual conduct unconstitutional and require
that Romeo and Juliet protections extend to protect both heterosexual and LGBT youth.
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“We’ve Had Three of Them”: Addressing the Invisibility of
Lesbian, Gay, Bisexual and Gender Non-Conforming Youths in
the Juvenile Justice System
Angela Irvine, Columbia Journal of Gender & Law (2010) (21 pages)

This article explores several aspects of what the author terms
the “invisibility” of lesbian, gay, bi-sexual (LGB) and gender
non-conforming youth in general and specifically within the
juvenile justice system. The author dispels the myth that the
juvenile justice system detains only a very small number of
LGB and gender non-conforming youth. Based on the study’s
findings, the author describes incarceration patterns impacting LBG and gender non-conforming youth. The author finds
several precipitating factors to entrance in the juvenile justice
system, including homelessness, prostitution, and status offenses. The author concludes by offering suggestions for defenders that address the needs of both visible and invisible
LBG and gender non-conforming youth in the juvenile justice
system, including a short list of best practices. The article includes the data gathering surveys as appendices.

E. Race & Ethnicity
Reauthorizing the Juvenile Justice and Delinquency Prevention
Act: The Impact on Latino Youth
Marguerite Moeller, National Council of La Raza (February 2011) (14 pages)

This report urges Congressional reauthorization of the Juvenile Justice and Delinquency Prevention Act of 1974 (JJDPA).
The author focuses specifically on Latino youth in the juvenile
justice system, exploring the major issues faced by young Latinos and the significant gaps in the current law in addressing
systemic issues, such as disproportionate minority contact,
poor data collection, culturally and linguistically inadequate
grant allocation, insufficient support for community-based
organizations, and overall decreases in general funding. The
author highlights potential benefits for juveniles and communities resulting from a thoughtful reauthorization of the JJDPA that would strengthen the requirement to reduce disproportionate minority contact, protect youth from the dangers
of adult jails, support robust community-based preventative
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programming, improve data collection, and increase the use
of evidence-based data practices. Specific recommendations
for fostering fairer, more comprehensive treatment for Latino
youth conclude the paper.
Tribal Law and Order Act of 2010: A Primer, With Reservations

Daniel E. Monnat and Paige A. Nichols, National Association of Criminal Defense
Lawyers (December 2010) (10 pages)

This article presents information in a question and answer
format on the Tribal Law and Order Act (TLOA), which came
into effect July 29, 2010. The TLOA created extensive criminal
justice reform relating to Indian Country by strengthening
law enforcement, altering tribal criminal justice, increasing
tribal sentencing authority, and extending federal authority
over Indian Country and Indians. The article begins with an
overview of the major federal legislation impacting criminal
jurisdiction in Indian Country; the questions and answers
portion discusses changes in sentencing and detention, the
use of federal correction facilities, and the role of defense attorneys.
Urgent Reform “In the Name of Our Children:” Revamping the
Role of Disproportionate Minority Contact in Federal Juvenile
Justice Legislation
Atasi Satpathy, Michigan Journal of Race and Law (Spring 2011) (22 Pages)

This article discusses the Juvenile Justice and Delinquency
Prevention Act (JJDPA) and reauthorization bill and their failure to address disproportionate minority contact (DMC). The
article addresses the increased overrepresentation of Black
and Hispanic children in every stage of the juvenile justice
system and argues that the JJDPA and the reauthorization bill
do not take strong enough measures to remedy the issue. This
article proposes that Congress should supplement the JJDPA
with a “Disproportionate Minority Contact Act” (DMCA). A
DMCA would create a framework to provide incentives in the
form of block grants to states to address DMC. This would
encourage partnerships between state and local entities and
state and private contractors to begin adequately addressing
DMC.

11
Mental Health

A. Generally
Mental Health and Violent Offending in Chicago Youth: A
Multilevel Approach
Denise Paquette Boots and Jennifer Wareham, National Institute of Justice
(May 2011) (124 pages)

This report discusses a recent study on the relationship between mental disorders, mental health, and youth violent offending. The study seeks to determine the ability of specific
individual, family, and community level variables to predict
self-reported violent offending in children and adolescents. A
literature review includes the recent and prominent research
on the relationship between mental illness and criminality.
Prior research and the results from this study indicate that
recognition of mental illness is a critical component in effective treatment and should be part of best practices in youth
violence reduction efforts, especially in urban centers with
persistent and severe economic disadvantage. The study
finds that family and individual-level factors influence youth
violence more significantly than community-level variables.
Ten Things Every Juvenile Court Judge Should Know About
Trauma and Delinquency
Kristine Buffington, Carly B. Dierkhising, et al., National Council of Juvenile and
Family Court Judges (2010) (18 pages)

This Technical Assistant Bulletin presents information that
judges in juvenile courts should know to best understand
and assist traumatized youth in the juvenile justice system.
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Although specifically targeted at juvenile court judges, the
information presented is useful to all involved in the juvenile
justice system. The bulletin begins simply – the first thing to
know is a basic definition of a traumatic experience – and becomes more complex as each subsequent item builds on those
previously explained. The bulletin covers post-traumatic stress
disorder (PTSD), the impact of trauma and PTSD on development, health, behavior, and school performance, and the myriad connections between youthful traumatic experiences and
delinquency. The authors also stress the importance of trauma
screening, evidence-based practices, and family involvement
in the juvenile justice system to prevent, address, and ameliorate the effects of trauma and root causes of delinquency in
a safe environment. The tenth and final item describes next
steps for creating and sustaining a non-threatening, helpful,
trauma-informed juvenile justice system through systemic
changes and successful partnerships between judges, youth,
families, and other stakeholders.

B. Screening & Assessment
Clinicians’ Transfer Evaluations: How Well Can They Assist
Judicial Discretion?
Thomas Grisso, Louisiana Law Review (2010) (33 pages)

This article discusses the degree to which courts and attorneys should reliably depend on mental health professionals
contributing expert evidence related to juvenile court transfer
proceedings and adult criminal court reverse-transfer proceedings. The article is divided into five sections: the first describes the standards and guidelines for transfer evaluations,
highlighting the dearth of professional and legal guidance clinicians receive in regards to transfer evaluations; the second,
third, and fourth sections of the article address evidence of
the reliability and validity of methods available to clinicians
in transfer evaluations and the difficulties and ambiguities
associated with assessing a youth’s risk of danger to others,
amenability to rehabilitation, and maturity. The author finds
mixed results in all three assessment types, and concludes in
part five, after briefly summarizing the values and limits of
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transfer evaluations, that protecting youth from the potentially adverse effects of improper assessment methods and
inappropriate transfer decisions are best avoided by evaluating youth for transfer in juvenile court, rather than through a
reverse-transfer proceeding in adult criminal court.
Juvenile Detention Reform in New York City: Measuring Risk
Through Research
Jennifer Fratello, Annie Salsich, et al., Vera Institute of Justice (April 2011)
(48 pages)

This report highlights efforts by the Vera Institute to help
New York City design an empirically-based risk-assessment
instrument to be used at the detention decision point in juvenile court. In addition, a continuum of alternatives to detention was created in the community, so that youth could be assigned to detention alternatives that corresponded with their
purported risk for failure to appear or re-arrest while their
case was pending. Both the new Risk Assessment Instrument
for detention and the community-based alternatives were
implemented and preliminary results suggest that these tools
have been useful in safely reducing the detention population.
This effort in New York City to design an empirically valid
detention risk-assessment tool provides a model for other jurisdictions seeking to reduce detention population without
jeopardizing community safety.

C. Suicide Prevention
Youth Suicide Prevention: Risk & Protective Factors
Heather Carter, Youth Suicide Prevention Program (2010) (4 pages)

This presentation provides information on youth suicide risk
and protective factors. It speaks to general risk and protective
factors that apply to all youth and then to specific high-risk
groups, including youth in the juvenile justice system, youth
in the child welfare system, LGBT youth, and Native American youth. The presentation divides protective factors into
four categories: individuals, families, service providers, and
schools. It also divides risk factors into four categories: warning signs, sociological, psychological, and existential. Additionally, the presentation provides a list of resources.
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D. Treatment
Cost–Benefit Analysis of Multisystemic Therapy with Serious
and Violent Juvenile Offenders

Stephanie J. Klietz, Charles M. Borduin, et al., Journal of Family PsychologyAmerican Psychological Association (June 20, 2010) (10 pages)

This study seeks to examine the economic costs and benefits
of multi-systematic therapy (MST). MST is a family- and
community-based treatment program for serious and violent
juvenile offenders, which has been found clinically effective
in long-term reduction of serious and violent juvenile offending. This report encourages policymakers to consider MST in
their funding decisions about mental health services based on
its effective reduction in juvenile offending and its economic
long-term benefits.
Improving Outcomes for Youth in the Juvenile Justice System:
A Review of Alameda County’s Collaborative Mental Health
Court
Allison Crapo, Tracy Donsky, et al., National Center for Youth Law
(February 2011) (76 pages)

This report covers the structure, procedures, and successes of
Alameda County’s Collaborative Mental Health Court. The
court connects youth with mental health needs and their families to individualized, community-based mental health services, educational opportunities, and other community supports. Through the process of connecting youth and families
to resources, it enhances public safety and reduces recidivism.
The report explains the mental health conditions the court addresses, the demographics of youth who participate, and the
role of those involved – typically a judge, probation officer,
district attorney, public defender, mental health liaison, and
mental health advocates. The report presents data to demonstrate the positive impacts of the court and the concerns raised
by the data, such as gaps in service provision. It concludes
with recommendations for improved success in the future.

12
Resources for Youth

Detention: Know Your Legal Rights and Speak Up for
Yourself!

Center for Children’s Advocacy and the Connecticut Judicial Branch (2011)
(32 pages)

This guide serves as a resource for Connecticut youth in detention. The guide is organized in a question and answer format for ease of youth comprehension. It provides a thorough
overview of the court process and includes information on
the right to an attorney, the role of the attorney, and an explanation of confidentiality, among explanations of other legal
rights. The guide includes information on how a judge decides on pre-trial detention, shackles, and search and seizure.
It provides information on how to access services while in detention, visitor policies, and how to file a complaint against
the detention center. It concludes with a directory of important organizations and their contact information.
I Got Arrested! Now What? A Guide to the Juvenile Justice
System

The Center for Urban Pedagogy, The Center for Court Innovation, et al., (2010)
(5 pages)

This foldout poster graphically depicts a young boy’s experience in the juvenile justice system, from intake and booking
through overnight detention, to his probation interview, the
referral of his case to the law department, first and subsequent meetings with his lawyer, his initial court appearance,
the fact-finding hearing, and the disposition hearing. Another
narrative follows alongside the courtroom drama, tracking
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the boy’s progress in a court-ordered alternative to detention
program. The overall style is that of a comic book. A graphic
flowchart following the conclusion of the boy’s story condenses the information presented in the earlier narrative and
allows each important character in the narrative to explain his
or her role in the juvenile justice system and the delinquency
process in general. The poster provides definitions for common words used in the juvenile justice system with which juveniles and their families may not be familiar.

13
School-to-Prison Pipeline

A. Generally
Breaking Schools’ Rules: A Statewide Study of How School
Discipline Relates to Students’ Success and Juvenile Justice
Involvement
Tony Fabelo, Dottie Carmichael, et al., Council of State Governments Justice Center
and The Public Policy Research Institute, Texas A&M University (July 2011)
(124 pages)

This report presents recent research and findings on school
discipline and juvenile justice in Texas public schools. The report begins with an introduction to relevant Texas statutes, local regulations, an explanation of suspension, expulsion, and
out-of-school placements, and the role of law enforcement in
Texas schools. The primary focus of the report is on the study’s
findings: expulsion rates, disproportionate minority removal
from classrooms, likelihood of repeating a grade or dropping
out, likelihood of becoming involved in the juvenile justice
system, and comparison of suspension and expulsion rates
among Texas schools. The report includes charts, graphs, and
appendix material to enhance comprehension.
Keeping Kids in School and Out of Court

Kathleen DeCataldo and Toni Lang, New York State Bar Journal (January 2011)
(5 pages)

This article makes a compelling argument for a shift from
current punitive school discipline policies to creating an inclusive learning environment for students who cause school
disruption. Rather than the current practice of “pushing” stu65
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dents out of school under zero tolerance policies, the author
charges school administrators, law enforcement, the court
system, and the community with the responsibility of developing strategies that foster youth development and learning,
increase student engagement, and provide positive remediation of individual student behavior.
Texas’ School-to-Prison Pipeline

Deborah Fowler, Texas Appleseed (2010) (214 Pages)

This report examines the criminalization of misbehavior in
Texas schools resulting from an increase in school-based law
enforcement. The authors present and analyze school crime
data, including the financial impact and unintended consequences of criminalized misbehavior as depicted by the data.
The report addresses ticketing, arrest, use of force, interrogations and searches in Texas schools. The author concludes
with policy recommendations for improvements in the areas
of “Positive Behavior Supports,” training, ticketing, arresting,
use of force, educational programming in juvenile facilities,
and system transparency.

B. Alternative Schools
A.M. v. Jackson Public Schools Board of Trustees

United States District Court for the Southern District of Mississippi, Case No. 3:11
CV344TSL-MTP (Complaint) (June 8, 2011) (25 Pages)

This is a class action complaint against the Jackson Public
School Board of Trustees, superintendent, administrators, and
staff of Capital City Alternative School. Capital City Alternative School is within the Jackson Public Schools system and
was created to serve as an alternative for students expelled
or suspended from school for 10 days or longer. As a matter
of policy, Jackson Public Schools may use restraints on a child
when the child is an imminent danger to him/herself or others or to prevent property damage. Capital City Alternative
School commonly engages in using restraints as a disciplinary consequence to minor behavior infractions such as dress
code non-compliance and disruptive behavior. The complaint
seeks declaratory, preliminary, and permanent injunctive re-

2011 Juvenile Defender Resource Guide

67

lief requiring the school to cease the use of fixed restraints on
students.

C. Race & the School-to-Prison Pipeline
Students of the Mass Incarceration Nation

Katayoon Majd, Howard Law Journal (Winter 2011) (43 pages)

This article discusses the racialized and politicized criminal
and juvenile justice policies that led to the mass incarceration
of people of color and have also exacerbated racial disparities in education. The author finds a “symbiotic relationship”
between the justice and education systems that effectively excludes large numbers of minority youth from societal opportunity and advantage. The article begins with a brief overview
of how the United States arrived at record incarceration rates,
then explores the contributory role of mass incarceration to racially defined educational disparities, including achievement
gaps, unequal access to higher education, low graduation
rates, high suspension rates, and high expulsion rates among
minority youth. The author contends that due to the interconnected nature of the two systems, successful educational
equity reform can only be realized in concert with reforms of
the criminal and juvenile justice systems. The article proposes
a legislative approach to the issues raised and concludes with
guidance to advocates targeting systemic problems in schools
and the justice system.
Suspended Education: Urban Middle School in Crisis
Daniel J. Losen and Russell J. Skiba, Southern Poverty Law Center
(September 2010) (25 pages)

This article alerts educators and policymakers to the high frequency and racial disparities in the use of “zero tolerance”
discipline, suspension or expulsion, in middle schools based
on data from the U.S. Department of Education Office for Civil Rights. Minority and male students are significantly more
likely to be subject to such discipline, suggesting conscious
or unconscious racial and gender bias on the part of school
administrators. There is no evidence that such disciplinary
methods increase school safety or improve student behavior.
Instead, schools with high levels of suspension pay less at-
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tention to school climate and have lower ratings in academic
quality and quality of school governance. The article closes
with policy recommendations including a greater attention to
discipline data, the identification and use of productive disciplinary procedures, and an investigation into possible unlawful discrimination by schools in the use of suspensions and
expulsions.

D. School Resource Officers
Law Enforcement Officers in Wake County Schools: The Human,
Educational, and Financial Costs
Jason Lanberg, Barbara Fedders, et al., Advocates for Children’s Services,
(February 2011) (20 Pages)

This report explores the use of School Resource Officers (SRO)
on school campuses, the effects on students’ educational experience, and the financial impact on North Carolina. SROs
are law enforcement officers who are assigned to provide security to a school. Proponents of SROs argue that the presence
of law enforcement on school campuses deter students from
criminal activity; however, there is no evidence that points to
a direct link between SROs and a decrease in criminal activity. On the contrary, it appears that the presence of SROs contributes to an increased number of arrests and referrals to the
juvenile and criminal justice systems. The presence of SROs
creates an adversarial environment, pushes out the most vulnerable students, and creates confusion as to the authoritative
role of teachers.

E. Truancy
ACLU Seeks Federal Probe of Truants Lockup

Lynn Arditi, The Providence Journal (April 22, 2010) (2 pages)

This article discusses the American Civil Liberties Union’s request to the U.S. Department of Justice to investigate the overnight detention of truant youth. The article describes the use
of weekly truancy hearing in classrooms and other areas of the
school by the Rhode Island Family Court. Youth involved in
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the truancy hearings have been held in contempt of court and
sent to the Training School for behavior such as not answering
a Magistrate’s questions, swearing, and acting disrespectful,
such as slamming the door to the room. The article discusses
current actions underway to improve Rhode Island compliance with federal funding mandates and the class-action lawsuit the ACLU filed in the Rhode Island Supreme Court.
School Building Truancy Policies and Practices Survey
Findings

Vera Institute of Justice, Center on Youth Justice (April 8, 2011) (35 Pages)

This memo to the Washington State Becca Task Force (BTF)
compiles findings of a survey administered across public
schools in Washington State on how schools define truancy, responses to truancy, and barriers to addressing truancy issues.
The memo begins with an overview of the Becca legislation,
the BTF, and the methodology used in conducting the survey.
The survey findings demonstrate that there is little uniformity
as to how schools in Washington define truancy, and even a
single school may use varying definitions. Schools also have
varied first-response and intervention options. The report discusses common intervention practices such as contacting parents, alternative school programs, and truancy workshops.
The report includes graphs and charts of the survey findings,
and the appendix includes the survey instrument, definitions
of truancy, a list of common individuals dedicated to truancy,
and a list of common initial steps to address truancy.

70

National Juvenile Defender Center

14
Specific Offense Categories

A. Drug-Related Offenses
Disproportionate Incarceration of Juvenile Drug Offenders in
One State
Elizabeth Clarke and Elizabeth Kooy, Juvenile Justice Institute (November 2010)
(14 pages)

This report addresses the disproportionate impact of the “War
on Drugs” on minority youth in Illinois. The study that serves
as the basis of this report collected data on youth committed
to juvenile prisons across Illinois and mapped this data by
zip code. The data collection and zip code mapping depicted
the majority of juveniles incarcerated for drug offenses came
from one area of Chicago. The report compares the treatment
of youth drug offenders within Chicago to the treatment of
youth drug offenders within the county surrounding Chicago
and other Illinois counties. This report also highlights the disparities in juvenile drug offense incarceration impacting minority youth in one area of Chicago. The report concludes that
a public health model of treatment for juvenile drug offenders, rather than incarceration, would have little impact on the
state of Illinois but a significant impact on the incarceration of
youth in Chicago.
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B. Gang-Related Offenses
Highlights of the 2009 National Youth Gang Survey

Arlen Egley, Jr. and James C. Howell, Office of Juvenile Justice and Delinquency
Prevention (June 2011) (4 pages)

The National Youth Gang Survey (NYGS) collects data annually to track the size and scope of national gang issues. This
fact sheet summarizes findings from the 2009 NYGS. It reports
on the prevalence and rate of youth gang activity, including
inter-gang conflict, and the factors influencing local gang violence. The fact sheet discusses the association between drugrelated factors and gang activity, stating that the association is
uncommon due to the lack of organizational structure in most
youth gangs. Additionally, the fact sheet discusses the most
prevalent locations for youth gang activities – large urban and
suburban areas.

C. Juvenile Sex Offenses
1. Generally
What is So Special About Male Adolescent Sexual Offending?
A Review and Test of Explanations Through Meta-Analysis

Michael C. Seto and Martin L. Lalumiere, American Psychological Association
(2010) (50 pages)

This article describes the meta-analysis of independent studies comparing male adolescent sex offenders with male adolescent non-sex offenders on theoretically derived variables
reflecting general delinquency risk factors, childhood abuse,
exposure to violence, family problems, interpersonal problems, sexuality, psychopathology, and cognitive abilities. In
general, the authors found that adolescent sex offenders had
much less extensive criminal histories, fewer antisocial peers,
and fewer substance use problems compared with non-sex
offenders. The study suggests a strong connection between
sex-offenders and sexual abuse history, exposure to sexual violence, other abuse or neglect, social isolation, early exposure
to sex or pornography, atypical sexual interests, anxiety, and
low self-esteem. The authors also discuss factors found not to
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be precipitating factors for juvenile sex offenses. The article
concludes with a discussion of the study’s implications for
theory development, as well as for the assessment, treatment,
and prevention of adolescent sexual offending.

2. Litigation Challenges
In re: C.P.

Supreme Court of Ohio, Case No. 2010-0731 (National Juvenile Defender Center
Brief of Amici Curiae) (September 2010) (61 pages)

This Amicus brief requests the Ohio Supreme Court to find
that youth adjudicated delinquent for sex offenses and subject
to mandatory public registration, including a photo on the
AG’s Internet registry of sex offenders, without opportunity
for court review or modification for a minimum of 25 years,
constitutes a violation of rights to due process, fundamental
fairness, and equal protection, and amounts to cruel and unusual punishment. Amici assert that the form of mandatory
public registration imposed on juveniles aged 14 to 17 classified as Public Registry-Qualified Juvenile Offender Registrants (PRQJOR) without opportunity for court review eliminates juvenile court discretion, imposes long-term sanctions
disproportionate to juvenile culpability, and undermines the
rehabilitative goals of the juvenile justice system. The brief
relies on cases, statutes, and recent research on juvenile sex
offending.
Brief of Appellant

(September 30, 2010) (49 pages)

In re: D.B.

Supreme Court of Ohio, Case No. 10-0240 (Opinion) (June 8, 2011) (10 pages)

In this opinion, the Supreme Court of Ohio held that a statutory rape provision applied to a child under 13 who engages
in sexual conduct with another child under 13 is unconstitutionally vague and opens the door to arbitrary and discriminatory enforcement. Additionally, the Court held that it is a
violation of the Equal Protection Clause to apply a statutory
rape provision to only one child under 13, when a child under 13 engages in sexual conduct with another similarly situ-
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ated child under 13. In this case, one 12 year-old child was
prosecuted under a strict liability rape statute of engaging in
sexual conduct with an 11 year-old.
In re: D.B.

Supreme Court of Ohio, Case No. 10-0240 (Juvenile Law Center Brief of Amici
Curiae) (August 2010) (55 pages)

This Amicus brief addresses the prosecution of a 12-yearold child under a strict liability rape statute for engaging in
sexual conduct with an 11 year old. Amici contend that the
prosecution under the strict liability statute violates fundamental fairness under the Due Process Clause and violates
the Equal Protection Clause. Amici assert that imposition of
strict liability will not deter youth from engaging in sexual
conduct with peers and the imposition of strict liability risks
selective enforcement. The brief concludes that D.B. could not
legally consent to the sexual activity, thus he should not have
been prosecuted.
Brief for Appellant

(August 24, 2010) (38 pages)

3. Sexting
Crime and Punishment: Teen Sexting in Context

Julia Halloran McLaughlin, Penn State Law Review (2010) (23 pages)

In response to the recent phenomena of teen sexting and the
inconsistent application of state child pornography laws, this
article calls for legislative reform to address teen sexting.
By reviewing recent case law in Pennsylvania, Florida, and
Washington, the article proposes that the policy goals underlying state child pornography laws are not advanced by
prosecuting teens under existing state law. Utah, Nebraska,
and Vermont are highlighted for their legislative reforms of
child pornography laws to deter the dissemination of sexual
images of children, while providing teens with some constitutional protections. Calling for recognition of some sexual privacy and autonomy for teens, the article ends with a model
teen sexting statute, encouraging legislators to consider age,
content, consent, and intent when drafting teen sexting laws.
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How to Fix the Sexting Problem: An Analysis of the Legal and
Policy Considerations for Sexting Legislation
Lawrence G. Walters, North Carolina Law Review Association (Fall 2010)
(32 Pages)

This article explores how legislation is applied to teenagers
involved in sexting and provides suggestions to avoid harsh
penalties to typical teenage behavior. Teenagers who engage
in sexting activity are often prosecuted for this behavior under harsh child pornography laws with far reaching consequences. Child pornography laws were originally intended
to prevent the sexual victimization of children, while the application of child pornography laws in the teenage sexting
context leads to devastating consequences to children who
may not have even been aware their conduct was criminal.
This article provides a model sexting statute, which outlines
who should be covered under the statute, the content, and addresses issues related to consent, penalties, repeat offenders,
and preemption of federal laws.
SMS. OMG! LOL! TTYL: Translating the Law to Accommodate
Today’s Teens and the Evolution from Texting to Sexting
Bryn Ostranger, Family Court Review (October 2010) (20 pages)

This note argues that child pornography laws should exempt
juvenile sexters. Instead, juvenile sexters should be subjected
to a separate three-tiered legal regime that provides appropriate rehabilitative services and punishment based on a particular juvenile’s level of culpability. The author argues that, in
many cases, the catastrophic consequences that arise when juveniles are required to register as sex offenders, including loss
of educational and employment opportunities, are not proportionate to the violation of sexting. The note concludes that
relevant statutes should be updated to appropriately respond
to the rise of sexting, allowing for the use of educational and
therapeutic resources when appropriate to help juveniles better understand the consequences of their actions.
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4. SORNA
Down to the Wire

Donna Lyons, National Conference of State Legislatures (June 2011) (4 pages)

This article discusses the reasons some states have decided
not to comply with portions of the federal Sex Offender Registration and Notification Act (SORNA). These states believe
their state sex offender registration systems protect public
safety and allow for dissemination of information better than
SORNA. The article highlights states’ concerns over juvenile
registration, citing conflicts with states’ laws on the confidentiality of juvenile records and the rehabilitative goals of the
juvenile justice system. States opting not to comply with portions of SORNA also express that the costs of implementing
SORNA far exceed the loss of funds for noncompliance with
SORNA.
Justice Department Finds 24 Jurisdictions Have Substantially
Implemented SORNA Requirements
PRNewswire (July 28, 2011) (1 page)

This news release reports that 14 states, nine tribes and one
territory have substantially implemented the Sex Offender
Registration and Notification Act (SORNA) requirements as
of one day after the SORNA deadline. The count does not
represent the total number of jurisdictions that may have
complied with SORNA by the deadline, due to the number of
submissions close to the deadline. The news release discusses
the implications of failing to meet the deadline.
5 Years Later, States Struggle to Comply with Federal
Sex Offender Law
Emanuella Grinberg, CNN (July 28, 2011) (8 pages)
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D. Status Offenses
“Decision Rules” and Kids: Clarifying the Vagueness Problems
with Status Offense Statutes and School Disciplinary Rules
Martin R. Garnder, Nebraska Law Review (2010) (42 Pages)

This article discusses how status offense jurisdiction of juvenile courts and school disciplinary rules are unconstitutionally vague and recommends utilizing a conduct rule/decision
rule distinction to determine unconstitutional vagueness. After explaining the distinction between conduct rules and decision rules, the author discusses the conduct rule/decision
rule distinction as essential to resolving vagueness attacks
on status condition rules directed at juveniles. The article includes a discussion on courts’ adoption of the parens patriae
posture when making decisions that involve juvenile status
offenses.
Left Behind: The Paternalistic Treatment of Status Offenders
within the Juvenile Justice System
Julie J. Kim, Washington University Law Review (2010) (23 pages)

The juvenile justice system has shifted towards providing
juveniles with protections that were once reserved only for
adult offenders. However, these protections have not been extended to status offenders. This article discusses the relationship between the juvenile justice system and status offenders
and provides recommendations to protect status offenders
from the broad discretion given to judges. This article highlights due process protections that should be afforded to status offenders, particularly the right to counsel, and statutory
definitions that should limit judicial discretion. The author
concludes by providing an alternative wherein status offenders are removed from the jurisdiction of the juvenile justice
system.
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15
Systemic Issues

A. Crime Trends
Compendium of Tribal Crime Statistics, 2011

Duren Banks, Steven W. Perry, et al., Bureau of Justice Statistics (June 2011)
(44 pages)

This report describes the Bureau of Statistics data collection
process and summarizes the findings on tribal crime between
July 2010 and June 2011. The report provides information on
adult and juvenile tribal crime. The section on juvenile crime
includes statistics on the referral of tribal youth to federal
prosecutors, common offenses, and the demographics of tribal youth involved in crime. The report uses highlights, tables,
and graphs to present the statistics and trends in a comprehensible manner.
Trajectories of Desistance and Continuity in Antisocial
Behavior Following Court Adjudication Among Serious
Adolescent Offenders

Edward P. Mulvey, Laurence Steinberg, et al., Cambridge University Press (2010)
(23 pages)

Designed to provide data relevant for improving practice and
policy in the justice system, this report details the results of a
3-year post-adjudication longitudinal study of serious male
offenders. Examining individual “case characteristics” (such
as history, substance use and mood disorders, attitudes toward the law, and psychosocial maturity) and “social context
characteristics” (such as neighborhood disadvantage, parenting, and peers) the report provides a portrait of the offending
79
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patterns of a group of serious adolescent offenders in the period following court adjudication. In addition to establishing
offender characteristics and patterns of offending, the study
found that two years after court adjudication and thereafter,
almost three-quarters of the sample report very low, almost
near zero, levels of involvement in criminal activity or court
involvement.
Highlights From Pathways to Desistance: A
Longitudinal Study of Serious Adolescent Offenders
Edward P. Mulvaney, U.S. Department of Justice (March 2011)
(4 pages)

B. Education
Assault on Learning Articles

John Sullivan, Susan Snyder, et al., The Philadelphia Inquirer (2011) (82 pages)

In this series, An Assault on Learning, The Philadelphia Inquirer
chronicles mounting violence in Philadelphia public schools.
The series of articles depicts the violence in the schools from
the perspectives of students and teachers. It discusses the role
of the juvenile justice system and concludes with recommendations on how to shift the climate from a violent to a safe and
productive learning environment.
Trends in High School Dropout and Completion Rates in the
United States: 1972-2008
U.S. Department of Education (December 2010) (104 pages)

This report compiles statistics of dropout rates from each
state from 1972-2008 and provides an analysis of trends. Four
rates are used to analyze trends: the event dropout rate, the
status dropout rate, the status completion rate, and the average freshman graduation rate. This report explains each type
of rate and how each rate provides a snapshot of the status
of high school students and education in the U.S. Common
trends include higher dropout rates in each of the four categories for Black and Hispanic students compared to their White
counterparts. Other categories that are examined include: income, region, sex, and age. The report includes state-by-state
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comparisons and a comprehensive view of the data supplied
by each state.

C. Funding
California Budget Bulletin: Release of the Governor’s Proposed
Budget for FY 2011/12
Commonweal: The Juvenile Justice Program (January 10, 2011) (2 pages)

This budget fact sheet highlights the proposed elimination of
California’s Division of Juvenile Justice and the realignment
of the Division’s responsibilities to California counties. This
realignment eliminates the state’s role in treating offending
youth and enables the youth to serve dispositions locally.
The fact sheet explains the proposed funding provides for
mental health services, child welfare services, and substance
abuse services, and it provides information on the amounts of
spending and savings associated with the proposed realignment.
Doing the Same Thing and Expecting Different Results
Justice Policy Institute (2011) (7 pages)

This report addresses how President Obama’s proposed budget for fiscal year 2012 would do little to reduce the burden of
incarceration on local communities. The budget proposes to
increase funding for grants that fund law enforcement activities. However, juvenile justice programs would see a loss of
$50 million. While the proposed budget addresses the need
to reduce incarceration rates, the budget provides increased
funding for prisons and plans to construct new prisons. The
President’s FY2012 budget combines previous funds that were
separately allocated to drug courts and other specialty courts,
such as mental health courts, with a lump-funding sum for
distribution among these programs. The report recommends
investing in community programs, which have proven to be
the most effective way of increasing public safety.
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House Appropriations Committee Eliminates Most Juvenile
Justice Funding
John Kelly, Youth Today (July 13, 2011) (2 pages)

This article discusses the large decrease in juvenile justice
funding by the House Appropriations Committee. The House
Appropriations Committee approved the reduction, which
includes no funding for Juvenile Accountability Block Grants
and Title V Local Delinquency Prevention Grants. The bill reduces state formula grants from $75 million in 2010 to $40
million and provides the majority of funding in the areas
of mentoring and missing or exploited children. The article
provides insight into the opinions of the Committee and the
Committee’s spending priorities.
Recovery Money for Byrne JAG Won’t Stimulate Greater Public
Safety
Justice Policy Institute (October 2010) (4 pages)

This fact sheet highlights the inadequacies in how Byrne Justice Assistance Grants are being spent and how outcomes
are being measured. The Grants fund law enforcement and
corrections, which the fact sheet asserts are two areas that
do not produce adequate and measured outcomes. The fact
sheet also criticizes the Grants as an inappropriate structure
of funding for juvenile justice and mental health services. It
recommends altering funding to meet the appropriate level of
law enforcement, to fund mental health prevention and treatment through a public health model, and to produce measurable outcomes.

D. Juvenile Justice Reform
Federal Advisory Committee on Juvenile Justice Annual
Report

Federal Advisory Committee on Juvenile Justice, Office of Juvenile Justice and
Delinquency Prevention (November 2010) (49 pages)

This is an annual report written by the Federal Advisory
Committee on Juvenile Justice (FACJJ). The report discusses
important issues at key decision points across the juvenile justice system and makes recommendations on how to address
these issues. This report discusses the cross over between the
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juvenile justice and child protection systems, the school-toprison pipeline, law enforcement and the legal system, diversion programs, transfer and waiver of juveniles to adult court,
juvenile life without parole, and juvenile community-based
reentry programs. FACJJ urges Congress to reauthorize the
Juvenile Justice Delinquency Prevention Act and recommends
strengthening disproportionate minority contact initiatives.
FACJJ also recommends dedicating sustained funding to OJJDP for pretrial diversion programming and to provide financial assistance to states that set the age of adult jurisdiction
to 18.
Iatrogenic Effect of Juvenile Justice

Uberto Gatti, Richard E. Tremblay, et al., The Journal of Child Psychology and
Psychiatry (2009) (9 pages)

This article, based on a 20-year longitudinal study of youth,
examines risk factors for and long-term effects of involvement
in the juvenile justice system. The authors’ results indicate that
poverty, impulsive tendencies, poor parental supervision and
exposure to deviant peers increase the risk of juvenile court
intervention in a youth’s life, and that involvement in the
juvenile justice system greatly increases the likelihood that
a juvenile will be involved with the penal system in adulthood. The article explores possible theoretical explanations
for the juvenile system’s iatrogenic impact on delinquent behavior, including labeling and deviant peer perspectives, but
devotes the most space to a detailed breakdown (into specific
variables and factors) of the study’s methodology and a nuanced statistical analysis numerically illustrating correlation
between various factors. The article concludes with a call
to reduce the negative impact of juvenile court intervention
by reducing judicial stigma, minimizing the concentration
of problem youths and implementing early prevention programs to reduce the number of juveniles involved with the
justice system and to mitigate the highly destructive impact
of youthful incarceration.

84

National Juvenile Defender Center

Prison Reform: A Smart Way for States to Save Money and
Lives
Newt Gingrich and Pat Nolan, The Washington Post (January 7, 2011) (2 pages)

This news article discusses prison reform as a method of handling budget deficits. The writers specifically call on conservative legislators to lead the effort of reducing prison populations, citing evidence from several states that have safely
reduced prison populations as a method of cutting costs. The
article introduces a new national movement, Right on Crime,
which seeks to reform the criminal justice system.
The Contradictions of Juvenile Crime & Punishment

Jeffery Fagan, American Academy of Arts & Sciences (2010) (19 pages)

This article provides an overview on how the juvenile justice
system has evolved and the changes in characteristics of juvenile incarceration over the last 40 years. The author addresses
the issue of the inconsistency in which youth are transferred
into adult court or “reversed waived” back to juvenile court.
The article closes with commentary on disproportionate minority contact (DMC), the importance of revamping Congress’s 1992 DMC statute, and how the use of social and biological evidence is central to untangling the web of contradictions that have led to increased incarceration of younger
teens.

E. Prevention, Intervention or Diversion
Drug Courts Are Not the Answer: Toward a Health-Centered
Approach to Drug Use
Drug Policy Alliance (March 2011) (32 Pages)

This report seeks to address the lack of critical analysis of
drug court outcomes by highlighting the impact drug courts
have on participants and by comparing drug court outcomes
to other policy approaches to drug use. Additionally, the report encourages a non-criminal, health-centered approach to
drug treatment. It discusses the failure of drug courts to demonstrate cost savings, reduce incarceration, and improve public safety. Contrary to those goals, drug courts result in some
participants spending more time in jail while in drug court
than if they had been conventionally sentenced, and often
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participants experience inadequate treatment options. The
report provides an overview on drug court research, presents
findings, and makes recommendations for a health-centered
approach to drug use treatment.
Juvenile Diversion Guidebook

Models for Change Juvenile Diversion Workgroup (March 2011) (168 pages)

This guide addresses the need for consistency in juvenile diversion programs. Part I provides an overview of diversion,
including its history, values, and limitations. Part II identifies
the range of diversion programs used across the country and
also includes a survey of 13 states highlighting their similarities and differences. Part III comprises the majority of the
guidebook and provides a 16-step guide for planning, implementing, and improving juvenile diversion programs. The
Appendix includes a Juvenile Diversion Workbook, which
provides structure in the planning process, and a 50 state
statutory review.
Return on Investment: Evidence-Based Options to Improve
Statewide Outcomes
Washington State Institute for Public Policy (July 2011) (8 Pages)

The Washington State Legislature directed the Washington
State Institute for Public Policy to calculate the return on programs and policies in the juvenile and adult criminal justice
systems. The Institute developed a report ranking programs
based on the economic return to the taxpayer and determined
the economic return in a three-step process. First, the institute
estimates the capability of policies and programs to improve
outcomes. Second, the policies and programs undergo a costbenefit analysis. Finally, the programs and policies undergo a
risk analysis. This report lists the programs and policies employed by Washington and the economic benefits as result of
the policies and programs.
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Thinking Outside The Cell: Alternatives to Incarceration for
Youth with Mental Illness
Disability Rights Texas, National Center for Youth Law, et al. (April 2011)
(17 pages)

This report discusses the need for continued reform of community-based supports and services available to youth with
mental illness. Community-based services are urged as an alternative to incarceration for youth with mental illnesses. The
report features three case studies telling the stories of youth
placed in Corsicana Residential Treatment Center, a facility
designed for youth with serious mental illness or emotional disturbance. The report also discusses current effective,
community-based intervention strategies that are in place
throughout Texas. The report concludes with policy recommendations to prevent and improve youth contact with the
juvenile justice system.

F. State Studies
An Interim Summary of the Louisiana Models for Change Data
Deliverables
Kristina Childs and Paul J. Frick, University of New Orleans Department of
Psychology (April 2011) (61 pages)

This report discusses the Louisiana Models for Change
(LaMfC): Systems Reform in Juvenile Justice, which began in
Louisiana in 2006. The LaMfC main goals are to improve alternatives to formal processing, increase the use of evidencebased practices, including screening/assessment tools and
treatment services, and decrease disproportionate minority
contact in the juvenile justice system. This report summarizes
the data collected on an ongoing basis through the end of the
LaMfC initiative in 2011. The data includes trends in referrals
at key stages, arrests, petitions to District Attorneys, admissions to local detention centers, and admissions sent to the
office of juvenile justice.
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Cost-Benefit Analysis of Raising the Age of Juvenile Jurisdiction
in North Carolina
Christian Henrichson and Valerie Levshin, Vera Institute of Justice
(January 10, 2011) (68 pages)

This detailed analysis explores the costs and benefits of raising the age of juvenile jurisdiction in North Carolina to include 16- and 17-year-olds charged with misdemeanors and
non-violent felonies in the juvenile system, while keeping
those of the same age charged with more serious felonies in
the adult system. The authors examine North Carolina’s juvenile and criminal justice policies and costs, as well as national
research and best practices in juvenile justice. Following an
explanation of methodology and necessary assumptions, the
authors present the results of the analysis and conclude that
the benefits of expanding juvenile jurisdiction in North Carolina would greatly outweigh annual costs, thus such reform
is advisable. The report includes a detailed breakdown of all
costs and benefits as appendices.
Crime and Justice in Colorado: 2008 – 2010

Kerry Cataldo, Kim English, et al., Office of Research and Statistics, Department of
Criminal Justice (March 2011) (219 pages)

This report provides extensive information and statistics on
the Colorado criminal and juvenile justice systems. The report
utilizes graphs, charts, and brief summaries to aid in comprehension of a wide variety of data. It presents trends, comparisons, and specific data on justice-related topics and provides
citations to relevant legal authority. The report seeks to provide the general public, policy makers, and criminal justice
practitioners with an understanding of complex crime statistics and justice system responses. The section specific to juvenile justice includes information on the youth demographics,
education-related trends, and brain development, in addition
to crime and justice trends and statistics.
Disparate Treatment of Native Hawaiians in the Criminal
Justice System
Clyde Namu‘o, Office of Hawaiian Affairs (2010) (104 pages)

Comprehensively written, this report uses culturally determinative language to assess the impact of the criminal justice
system on Native Hawaiians. Using quantitative and qualita-
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tive data, the report covers the disparate treatment of Native
Hawaiians broadly and includes a brief statistical analysis of
juvenile arrest and commitment rates. The report closes with
recommendations for facilitating cultural resilience and protection factors, meant to mitigate disproportionate incarceration rates, for Native Hawaiian communities.
Policies and Procedures in the Illinois Juvenile Justice System

Lindsay Bostwick, Illinois Criminal Justice Information Authority (August 2010)
(44 pages)

This report of the policies and procedures in the Illinois juvenile justice system serves as an overview of the juvenile justice
process in Illinois. This overview highlights each stage of the
process, explains what occurs during the stage, and identifies
which policies dictate the procedures. The report covers the
following stages: incident and arrest, pre-trial, trial or plea,
sentencing, and discharge. The report also covers diversion,
extended juvenile jurisdiction, and transfers. Each section has
descriptions specific to Illinois and citations to the relevant
laws. The appendix offers a number of resources, including
maps of juvenile facilities and courts, flowcharts for sentencing and commitment, flowcharts for after a youth is found
not guilty for reason of insanity or found unfit to stand trial, a
juvenile arrest card, and a detention screening instrument.

16
Youth in Adult Court

A. Transfer Generally
An Open Door to the Criminal Courts – Analyzing Evolution of
Louisiana’s System for Juvenile Waiver
Derwyn Bunton and Hecter Linares, Louisiana Law Review (2010) (40 pages)

This article offers a critique of the current system of waiving
juveniles to adult court in Louisiana. It begins by examining
the history and structure of Louisiana’s current waiver system,
highlighting the state’s use of legislative, prosecutorial, and judicial waivers. The article discusses the negative impact of mandatory minimum sentences on juveniles and continues with an
explanation of how Louisiana’s law of principals compounds
juvenile incarceration rates already negatively impacted by
statutory waiver and mandatory minimums. The analysis provides a snapshot of competency requirements and proceedings
for juveniles, noting that waiver into adult court prior to a competency determination strains the already overburdened adult
criminal courts and denies youths the advantages of having
competency determined by a juvenile court judge. It concludes
by proposing recommendations for the Louisiana waiver system to account for differences between adult and juveniles.
Baltimore’s Youth in the Adult Criminal Justice System, A
Report of the Just Kids Partnership to End the Automatic
Prosecution of Youth as Adults
Just Kids (October 2010) (36 Pages)

This report investigates the results of Maryland’s “tough on
crime” approach of dealing with youth in the criminal jus89
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tice system and automatically sending them to adult criminal courts. It looks at many of the issues that arise because
of Maryland’s “tough on crime” policy. Children charged as
adults will often have their cases dismissed or removed back
to juvenile court. While they are waiting for their case to go
to trial, juveniles charged as adults are housed in adult correctional facilities and if convicted sent to adult prisons. However, charging juveniles as adults does not reduce crime and
places the juvenile at risk of rape, assault, and suicide. This
report provides recommendations intended to provide better
protections for youth and to reduce crime. These recommendations include providing rehabilitative services, reducing
court delays, banning the placement of youth in adult facilities, and strengthening data collection efforts.
Juvenility and Punishment: Sentencing Juveniles in Adult
Criminal Court

Megan C. Kurlycheck and Brian D. Johnson, University at Albany, SUNY and
University of Maryland (August 2010) (34 pages)

This report found that juvenile offenders are punished in adult
court more seriously than their young adult counterparts in
adult court. The study found that the harsher punishments
do not relate to race or gender but do differ across offense
type and mode of transfer. The punishments for drug offenses depict the largest disparity between juveniles and young
adults in the adult criminal court. The study also found that
juveniles who reach the adult court through discretionary judicial waivers rather than legislative waivers receive harsher
sentences as compared to young adults.
State Trends: Legislative Victories from 2005 to 2010 –
Removing Youth From the Adult Criminal Justice System
Neelum Arya, Campaign for Youth Justice (2011) (52 pages)

This comprehensive report provides information about the
current state of youth in the adult justice system and the
changes that have taken place from 2005 to 2010 in a visually
engaging format that mixes graphs and charts with text. The
first half of the report briefly explains the need for separate juvenile and adult justice systems and details the negative consequences of trying youth as adults, including higher recidivism rates, collateral consequences such as lifelong barriers
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to employment, and the practice’s disproportionate impact
on minority populations, as well as the economic costs and
negative impacts on future generations. The second half of
the report identifies four positive trends and examines each
through 27 positive pieces of legislation enacted in 15 states to
remove youth from adult jails, raise the age of juvenile court
jurisdiction, alter transfer laws to keep more youth in juvenile
court, and adjust sentencing laws for young offenders. Reform efforts currently underway in nine additional states are
also described. The report concludes with general recommendations for policymakers for bringing about positive change
in their states.
The Power Politics of Juvenile Court Transfer: A Mildly
Revisionist History of the 1990s
Franklin E. Zimring, Louisiana Law Review (2010) (15 pages)

This article bemoans the lack of vigorous academic and legislative debate about the justifications for and parameters of
juvenile transfer to adult court, an area of the law the author
deems a “jurisprudential wasteland.” The article is broken
into four sections: the first explains major differences between juvenile and criminal courts and the roots of transfer;
the second posits that a desire to increase prosecutorial power
spurred increased transfer; the third explores the power politics of California’s Proposition 21 as a case study in the priorities of the 1990s “tough on crime” agenda and its effects
on the jurisdiction of juvenile courts and transfer of juvenile
offenders; and the fourth section briefly touches on blended
sentencing as an example of dangerous outcomes of reform
when there lacks a clear understanding of the motivations for
change. The article concludes with a graph illustrating the
difference in secure confinement between juveniles under the
age of 18 and those 18 and older.
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Unlocking the Truth: Real Stories About the Trial and
Incarceration of Youth as Adults in Virginia
Kate Duvall, JustChildren (November 2010) (28 pages)

This article offers readers, through personal narrative, an understanding of the realities and implications of trying youth
as adults in Virginia. The article introduces the current state
of Virginia transfer law and practice, provides a timeline detailing important changes in the area from 1994 to present,
and briefly describes the methodology employed in compiling the report. The author summarizes major lessons learned,
namely barriers to reentry and threats to safety inherent in
a system that treats children as adults, a lack of uniformity
in implementation of the practice across jurisdictions, and
the unjust results of unequal bargaining power where prosecutorial waiver is permitted. The article concludes with five
recommendations for tackling the problems associated with
trying youth as adults.
Vang v. State of Minnesota

Supreme Court of Minnesota, Case No. A09-2297 (Opinion) (September 9, 2010)
(9 pages)

In this opinion, the Court voids the murder conviction of a
fourteen year-old who plead guilty as an adult in a juvenile
court. The Court finds the juvenile court did not have subjectmatter jurisdiction to convict and sentence a juvenile as an
adult. The opinion discusses the process by which a juvenile
court terminates jurisdiction and explains the adult certification process. The concurrence discusses the issues that arise
with a single judge wearing “multiple hats” as a District
Court judge and a Juvenile Court judge.

B. Challenges to Transfer Statutes
Support for Senate Bill 838: An Act Concerning Juvenile Law –
Waiver of Jurisdiction – Appeal
Mid-Atlantic Juvenile Defender Center and National Juvenile Defender Center
(March 16, 2011) (2 pages)

This written testimony supports a Maryland bill establishing
an interlocutory appeal for the waiver of juvenile court jurisdiction. The testimony presents research on the lack of reha-
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bilitative services in the adult system, the irrevocable consequences of adult court, and the subjective nature of waiver
decisions. It concludes with a statement of support for the interlocutory appeal of juvenile court waiver.
Senate Bill 838: An Act Concerning Juvenile Law –
Waiver of Jurisdiction – Appeal
(February 14, 2011) (3 pages)

Using Graham v. Florida to Challenge Juvenile Transfer Laws
Neelum Arya, Louisiana Law Review (2010) (57 pages)

This article advocates using the Supreme Court’s decision
in Graham v. Florida, abolishing life without parole sentences
for juveniles convicted of non-homicide crimes, to challenge
juvenile transfer laws, relying on several collateral holdings
identified by the author. The article first provides a description and analysis of the Graham opinion and gives an overview of the progression of the Court’s Eighth Amendment
jurisprudence, then explores the rights of juveniles to rehabilitation. The article discusses three difficulties inherent in
the practice of trying juveniles in the criminal justice system:
judges and experts have problems evaluating the culpability
and maturity of youth, adult perceptions of youth are biased
by the severity and manner in which crimes were conducted,
and defenders struggle when representing youth in the adult
system. The author encourages defenders to utilize the difficulties described to challenge transfer and concludes with
the suggestion that, in light of the Graham decision, attorneys
revisit prior challenges to the constitutionality of transfer to
declare all transfer unconstitutional.

C. Federal Sentencing
Federal Stats: Juveniles Serving Life without Parole Sentences
in the Federal System
Ashley Nellis and Jody Kent, The Campaign for the Fair Sentencing of Youth
(June 2011) (3 pages)

This fact sheet presents information and statistics on juveniles
in the federal system, with a focus on juveniles serving life
without parole in the federal system. The fact sheet begins
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with an overview on the circumstances in which federal delinquency proceedings are allowed. It provides statistics on
the race, ethnicity, and age of juveniles (at time of offense) in
the federal system serving life without parole sentences. The
fact sheet concludes with information on federal government
spending designated for incarcerations associated with juvenile life without parole sentences.

D. JLWOP
Eighth Amendment—Juvenile Life Without Parole Sentences:
Graham v. Florida
Harvard Law Review (November 2010) (10 pages)

This article argues that the Supreme Court decision Graham
v. Florida, holding juvenile sentences of life without parole
(JLWOP) for a non-homicide crime are unconstitutional,
may lead to the rejection of JLWOP for homicide crimes.
The article highlights the key arguments made by Justice
Kennedy in support of ruling JLWOP for non-homicide crimes
unconstitutional, objective indicia of society’s standards
and the court’s independent judgment. The author applies
the logic and categorical test of Graham to JLWOP homicide
crimes and argues that it would be hard for the Court to
justify upholding JLWOP for homicide crimes.
Graham v. Florida: Justice Kennedy’s Vision of Childhood and
the Role of Judges

Tamar R. Birckhead, Duke Journal of Constitutional Law & Public Policy (2010)
(12 pages)

This article suggests that Justice Kennedy’s majority opinion
in Graham v. Florida reflects a consistent legal philosophy that
juveniles are “unformed works in progress” highly susceptible
to peer pressure and therefore less culpable for their actions.
The author posits that Graham could provide the basis for challenging JLWOP sentences for homicide-related offenses and
decades-long incarceration sentences that effectively result in
life sentences. The article explores the concept that while Kennedy’s philosophy benefits juveniles in the Eighth Amendment
context, it is not necessarily nuanced enough to also recognize
their autonomy in First Amendment or Due Process cases. It
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concludes that as the swing vote on the Court, Kennedy’s notion of youth will be dominant in any future cases that implicate the rights of children and adolescents.
Kids Really Are Different: Looking Past Graham v. Florida
Marsha Levick, The Criminal Law Reporter (2010) (4 pages)

This article comments on the role Graham and Roper in changing the juvenile justice landscape. Focusing on the use of developmental science in both holdings, the author speaks to
the Supreme Court’s acknowledgement that juveniles cannot
be attributed with the same level of culpability as adults. The
article suggests ways in which the Graham decision can be
used by juvenile justice practitioners for the benefit of their
clients. The author encourages juvenile justice practitioners
to push the scope of Graham even further, by honing in on the
decisions’ applicability to homicide-related offenses.
Sentencing Children to Death by Incarceration: A Deadly
Denial of Social Responsibility
Robert Johnson and Sonia Tabriz, The Prison Journal (2011) (10 pages)

By highlighting the developmental immaturity and reduced
culpability arguments used in Graham and Roper, the authors
argue juvenile offenders who commit murder should not be
considered the “worst of the worst” and subject to life without parole. The authors call for society to meet its obligation
to foster appropriate social conditions that facilitate mature
development, rather than condemn society’s most disadvantaged youth to death by “execution or incarceration.”

E. Juvenile Adjudications & Sentencing
Enhancements
Devin Welch v. United States

Supreme Court of the United States, Case No. 10-314 (Brief of Amici Curiae)
(October 4, 2010) (57 pages)

This Amicus brief on petition for a writ of certiorari, filed in the
United State Supreme Court, requests the Court to clarify that
juvenile adjudications should not be used to enhance subsequent adult criminal sentences. Amici highlight the unreliable
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outcomes in juvenile court as a result of the absence of jury
trials; a juvenile court culture that discourages or precludes
zealous and adversarial advocacy; and the unreliability of
evidence introduced in juvenile court. As a result of this accumulated unreliability, Amici assert the injustice in allowing
juvenile adjudications to enhance adult sentences. The brief
includes discussions on relevant cases, statutes, and adolescent development research.
Juvenile Adjudications as Elevating Factors in Subsequent
Adult Sentencing and the Structural Role of the Jury
Andrew Sokol, University of Pennsylvania Journal of Constitutional Law
(March 2011) (19 pages)

This Comment discusses the practice of enhancing adult sentences based on prior juvenile adjudications. The author begins by analyzing the historical right to jury trial and the role
of the jury in promoting accuracy. From this basis, the author
argues that adult sentence enhancements based on juvenile
adjudications, in which the juvenile had no right to a jury,
erodes the jury right as envisioned by the constitutional framers. The article discusses the rationale and law surrounding
the use of juvenile adjudications to enhance adult sentences,
the role of the jury in ensuring accuracy and power allocation, and the manner in which courts have obscured the role
of the jury by using juvenile adjudications to enhance adult
sentences. The article concludes with suggestions for the U.S.
Supreme Court to resolve the issue.
In the Interest of I.P.

State of Louisiana Court of Appeal, Fourth Circuit, Case No. 2010-CA-0882 (Order)
(December 8, 2010) (6 Pages)

In this appeal, the Court is asked to determine whether or
not a juvenile may be charged under a Louisiana statute that
uses the term “conviction.” The state argued that conviction
is a term used for any successful prosecution, including juvenile adjudications. The Fourth Circuit Court disagreed and
relied on traditional tools of statutory construction. The court
looked at the objectives of rehabilitation in the juvenile justice
system and determined a juvenile adjudication is not equivalent to a conviction.
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Dissent

(December 8, 2010) (2 pages)

Response to the State’s Application for Writ of
Certiorari
(24 pages)

State in the Interest of L.L.

State of Louisiana Court of Appeal, Case No. 2010-C-1030 (Opinion)
(November 10, 2010) (4 pages)

In this case, a juvenile with a prior drug charge is subsequently
charged with possession of a firearm. The state filed a petition
alleging that the behavior was possession of a firearm by a convicted felon. The court finds against the state, stating that the
juvenile cannot be considered a convicted felon. The court reasons that juvenile adjudications of delinquency must be considered civil rather than criminal because due process guarantees
are absent in juvenile proceedings. The court holds that prior
juvenile adjudication without a right a jury is constitutionally
inadequate and cannot be used to determine that a juvenile is a
convicted felon within the scope of the relevant statute.
Response to the State’s Application for Writ of
Certiorari
(December 21, 2010) (25 pages)

F. Race & Ethnicity
Missed Opportunity: Waiver, Race, Data, and Policy Reform
Mark Soler, Louisiana Law Review (2010) (17 pages)

This article discusses the racial disparities in waiver from
juvenile to adult court and how data collection and analysis
can be used to reduce racial disparities in waiver decisions.
The article examines six major research studies on waiver
and found that waiver increases recidivism. The article then
discusses other studies and initiatives that have helped to
reduce racial disparities. It focuses on the Annie E. Casey
Foundation’s Juvenile Detention Alternative Initiative, the W.
Haywood Burns Institute disproportionate minority contact
(DMC) research, and the work of Models for Change, all of
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which collect data and use the data to understand and identify DMC in the juvenile justice system. The article concludes
by suggesting new collection and analysis of data methods
that would enable jurisdictions to change waiver policies and
practices and to reduce racial and ethnic disparities among
youth in the juvenile justice system.

G. Research on Effectiveness
Juvenile Transfer Laws: An Effective Deterrent to
Delinquency?

Richard E. Redding, Office of Juvenile Justice and Delinquency Prevention (2010)
(10 pages)

This article outlines juvenile transfer laws within the United States, the types of transfers, and whether transfer laws
succeed in deterring juvenile crime. The article explains the
large-scale studies on the impact of juvenile transfer on recidivism rates, which show that juvenile transfers do not engender community protection by reducing recidivism but actually increase recidivism. The article concludes by outlining
the reasons why juveniles tried in adult court have a higher
recidivism rate than those tried in juvenile court.
States Prosecute Fewer Teenagers in Adult Courts
Mosi Secret, New York Times (March 5, 2011) (4 pages)

This article focuses on a national trend of raising the age of
juvenile jurisdiction and current discussions in New York
around proposals to raise the age of juvenile jurisdiction from
sixteen to eighteen years of age. The article discusses the
emerging consensus that the adult court system mishandles
youth, the differences in decision-making capacity of youth
and adults, and the cost-benefit concerns amid state budget
deficits. An account of a sixteen-year-old defendant in adult
court highlights the differences between sentences in adult
court and adjudications in juvenile court.
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