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SPONSOR: Rep. Barbieri & Rep. George & Sen. Blevins
Reps. Hudson, J. Johnson, Lavelle, Scott, WilsensS
Ennis, Hall-Long, Venables

HOUSE OF REPRESENTATIVES
146th GENERAL ASSEMBLY

HOUSE BILL NO. 177

AN ACT TO AMEND TITLE 10 OF THE DELAWARE CODE RELAING TO EXPUNGEMENT.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATBF DELAWARE:

Section 1. Amend Chapter 9, Title 10 of the Dela@n@ode by striking §1001 in its entirety.

Section 2. Amend Chapter 9, Title 10 of the Del@v@ode by inserting new sections 1014-1020 asvsli
“§ 1014. Juvenile expungement; statement of policy

The General Assembly finds that juvenile arresbrds are a hindrance to a person’s present ancefahility to
obtain employment, obtain an education, or to @btaedit. This subchapter is intended to proteddrdn and citizens
from unwarranted damage which may occur as a refgu#t juvenile arrest record, even if the arresulled in an
adjudication of delinquency.

§ 1015. Filing an expungement petition.

(a) A child, through his parent or guardian, or mjpp@coming an adult, may file a petition seekingxpunge the
child’s juvenile arrest record. For the purposes§g1016 through 1020 of this title, the child orgmn seeking an
expungement shall be deemed “the petitioner.” satth petitions shall be filed in the Family Courtlie county where the
case was terminated, disposed of, or concludetingdorth the relevant facts and requesting exguamgnt of the police
records and court records, including any electrogdords, relating to the charge or charges.

(b) The petitioner shall attach a copy of that tamier's criminal history as maintained by the 8t&ureau of
Identification to any petition requesting expungeinfded pursuant to this subchapter. The StateeBuw of Identification
may charge a reasonable fee in providing a cettifigpy of the petitioner’s criminal history. Thewt shall summarily
reject any petition for expungement that does mctide the petitioner’s criminal history.

(c) The Family Court must consider the entire juleearrest record in granting or denying the petiticonsistent
with sections §1017 and 81018 of this chapter. Chart shall either grant the petition, ordering #xpungement of the
petitioner’s entire juvenile arrest record, or dehg petition. The Court may not order that onlypartion of the

petitioner’s juvenile arrest record be expungedessithe State, pursuant to §1018(e) in the inteodgustice, petitions the
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Court to expunge an arrest that would otherwise quatlify for immediate and mandatory expungemendeunnthis
subchapter.

(d) The Family Court shall establish a reasonadesichedule for the filing of a petition of expumgat pursuant
to this subchapter.

§ 1016. Definitions applicable to juvenile expungets.
For purposes of juvenile expungement, unless theegbotherwise requires:
(1) “terminated in favor of the child” means:
a. The child is acquitted of all charges relatethtocase; or
b. A nolle prosequi is entered on all charges eelab the case; or
c. The charges have been otherwise dismissed foreason, including, but not limited to dismissals
following successful completion of Arbitration, Pation Before Adjudication of Delinquency, or anypuet
approved diversion program.

(2) “case” means a charge or set of charges retatadcomplaint or incident that are or could beparly joined
for prosecution.

(3) “adjudication of delinquency” means a findinfgguilt or nolo contendere entered by the Courtdaharge or
charges following a plea or trial.

(4) “prior adjudication of delinquency” means arjualication of delinquency entered by the Courtt thecurs
prior to the commission of a separate and distiffeinse.

(5) “subsequent adjudication of delinquency or fidahviction” means an adjudication of delinquencyan adult
conviction resulting from the commission of a separand distinct offense that occurs after a paidjudication of
delinquency.

(6) “sex offense” means a delinquent act constiguany offense listed in 84121(a)(4) of Title 11.

(7) “misdemeanor sex offense” means a delinquent@ustituting any misdemeanor offense listed ihZ84a)(4)
of Title 11.

(8) “violent felony” means a delinquent act constiig any offense listed in 84201 of Title 11.

(9) “violent misdemeanor” means a delinquent actstituting one of the misdemeanors enumerated ugbi@t,
603, 621, 628, 781, 1257, or 1325 of Title 11.

§ 1017. Mandatory expungement.

(a) The Family Court shall grant a petition for ergement if:
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(1) A child is charged with the commission of onensore crimes designated as a misdemeanor or
violation in Title 4,7, 11, 16 or 23 of this Coda, a county or municipal code, ordinance, or retjutawhich is
the same as, or equivalent to, any offense defimdatle 4,7, 11, 16 or 23 of this Code, and theecss terminated
in favor of the child, provided the petitioner has prior adjudication of delinquency, and providiet the
petitioner has no subsequent adjudication of daebngy or adult conviction, and provided that thétipaer has
no pending criminal charges.

(2) A child is charged with the commission of omarmre crimes designated as a felony in Title 116r
of this Code, and the case is terminated in fa¥dahe child, provided the petitioner has no pridjuaication of
delinquency, and provided that the petitioner hasubsequent adjudication of delinquency or adutiviction,
and provided that the petitioner has no pendingiiodl charges, and provided that at least one laarpassed
following the date the case was terminated, dispaeor concluded in Family Court.

(3) A child has no more than one adjudication dfndgiency in a case where the crime or crimes for
which the child was adjudicated delinquent are glestied as felonies or misdemeanors or violationEitie 4,7,
11,16 or 23 of this Code, or a county or municipatle, ordinance, or regulation which is the sameoas
equivalent to, any offenses enumerated in Title 417 16 or 23 of this code excepting violent fédsnand sex
offenses, and provided the petitioner has no @ifudication of delinquency, and provided thatpleétioner has
no subsequent adjudication of delinquency or adattviction, and provided that the petitioner haspeading
criminal charges, and provided that at least thyears have passed following the date the adjudicatif
delinquency was entered in Family Court.

(b) The petitioner is not required to provide gyxmf the petition to the Attorney General, whelin§ an
expungement petition pursuant to this section.

(c) If an order expunging the records is grantedth®y Court, all the police and court records, ideig any
electronic records, specified in the order shaithiw 60 days of the order, be removed from thesfiland placed in the
control of the Supervisor of the State Bureau @hldfication who shall be designated to retain candver all expunged
records, and who shall insure that the recordéi@irtformation contained therein is not releasedafty reason except as
specified in this subchapter. A court or policeeragy that receives a notice of expungement fromState Bureau of
Identification shall provide the Bureau with writteonfirmation of the completion of the expungemenhe State Bureau
of Identification shall provide the Court that enete the order with written confirmation of the ention of the order. In
response to requests from non-law enforcementesffitor information or records on the person whes amested, the law

enforcement officers and departments shall replth vespect to the arrest and proceedings whichtteesubject of the
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order, that there is no record. No order requiangxpungement of any record shall be enteredforeed if such order is
contrary to the provisions of this subchapter. Btate Bureau of Identification shall promptly ngtthe Court if it is
unable to comply with any order issued pursuathi®subchapter.

(d) An offense for which records have been expunmeduant to this section does not have to beatisd as an
arrest by the petitioner for any reason.
§ 1018. Discretionary expungement.

(a) The Family Court may grant a petition for expement if;

(1) A child is charged in a case with the commissié an offense designated as a felony in Titleod1
16, and the case is terminated in favor of thedchilrovided the petitioner has no prior adjudioatiof
delinquency, and provided that the petitioner hasubsequent adjudication of delinquency or aduiviction,
and provided that the petitioner has no pendingiadl charges, and provided that less than one yasapassed
following the date the case was terminated, dispa$eor concluded in Family Court.

(2) A child has no more than one adjudication dindgiency in a case where the offense or offenses f
which the child was adjudicated delinquent are emseanor sex offenses, provided the petitioner loaprior
adjudication of delinquency, and provided that pieditioner has no subsequent adjudication of dakngy or
adult conviction, and provided that the petitiohas no pending criminal charges, and providedah#gast three
years have passed following the date the adjudicatf delinquency was entered in Family Court.

(3) A child has no more than two adjudications efimjuency involving separate and distinct cases
where the offenses for which the child was adjugidalelinquent are designated as misdemeanorslatisns in
Title 4,7, 11,16 or 23 of this Code, or a countyramicipal code, ordinance, or regulation whicthis same as, or
equivalent to, any offenses enumerated in Title 417 16 or 23 of this Code, excepting violent misganors,
provided the petitioner has no prior adjudicatiohdelinquency, and provided the petitioner has iloeio
subsequent adjudication of delinquency or adultvition, and provided that the petitioner has nmdieg
criminal charges, and provided that at least fiearg have passed following the date the secondliadfion of
delinquency was entered in Family Court.

(4) A child has no more than one adjudication dindgiency in a case where the offense or offenses f
which the child was adjudicated delinquent are gtestied as violent felonies or sex offenses excg®ape 1st
Degree, Rape 2nd Degree, Arson 1st Degree, Robb&nyDegree, and Burglary 1st Degree, provided the
petitioner has no other prior adjudication of dgliency, and provided that the petitioner has ncseylent

adjudication of delinquency or adult convictiondagrrovided that the petitioner has no pending arahcharges,
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111 and provided that more than five years have pasdledving the date the adjudication of delinquenegs entered
112 in Family Court.

113 (b) The petitioner shall cause a copy of any petitiled under this section to be served upon thirAey
114  General, who may file an objection or answer topéttion within 30 days thereafter.

115 (c) Unless the Court believes a hearing is necgspatitions filed pursuant to this section shadl disposed of
116  without a hearing. If the Court finds that the ttoned existence and possible dissemination ofrinftion relating to the
117  arrest of the petitioner causes, or may causeyrostances which constitute a manifest injusticthéopetitioner, it shall
118 enter an order requiring the expungement of thee@and court records, including any electronicords relating to the
119 charge or case. Otherwise, it shall deny theipaetit Although the Court will recognize a rebutilgresumption that
120 juvenile records cause a manifest injustice forgkétioner, the burden shall nevertheless be enpttitioner to allege
121  specific facts in support of that petitioner’'s gh¢ion of manifest injustice, and the burden shallon the petitioner to
122  prove such manifest injustice by a preponderandbeoévidence.

123 (d) The State shall be made party defendant t@tbeeeding. Any party aggrieved by the decisiothef Court
124  may appeal, as provided by law in civil cases.

125 (e) Notwithstanding any provision of this subchapie any other statute or rule to the contrary, Atorney
126  General or the Attorney General’'s designee resptmgor prosecuting a delinquency action may patitthe Court to
127  expunge the instant arrest record of a child thattime of a State motion to dismiss or entry abie prosequi in the case,
128 the State has determined that the continued existand possible dissemination of information retato the arrest of the
129 child for the matter dismissed or for which a ngilesequi was entered may cause circumstances veoicstitute a
130 manifest injustice to the juvenile.

131 (H If an order expunging the records is grantedtiwy Court, all the police and court records, idalg any
132  electronic records, specified in the order shaithiw 60 days of the order, be removed from thesfiland placed in the
133  control of the Supervisor of the State Bureau @hldfication who shall be designated to retain candver all expunged
134  records, and who shall insure that the recordéi@irtformation contained therein is not releasedafty reason except as
135 specified in this subchapter. A court or policergy that receives a notice of expungement fromStage Bureau of
136 Identification shall provide the Bureau with writteonfirmation of the completion of the expungeméitite State Bureau
137  of Identification shall provide the Court that emwie the order with written confirmation of the exton of the order. In
138 response to requests from non-law enforcementesffifor information or records on the person wha waested, law
139 enforcement officers and departments shall replth vespect to the arrest and proceedings whichttaesubject of the

140  order, that there is no record. No order requiangxpungement of any record shall be enteredforeed if such order is
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contrary to the provisions of this subchapter. Btate Bureau of Identification shall promptly Mptihe Court if it is
unable to comply with any order issued pursuathitsubchapter.

(g) Notwithstanding any provision of this subchapte any other statute or any other statute or taléhe
contrary, the police records and the court recdradiding any electronic records, relating to aimarge set forth in Title
21 of this Code, or in any county or municipal codedinance, or regulation which is the same asquivalent to, any
offense enumerated in Title 21, shall not be expdraursuant to this subchapter.

(h) An offense for which records have been expurmeduant to this section does not have to bedatied as an
arrest, by the petitioner for any reason.

§ 1019. Disclosure of expunged records.

(a) Except for disclosure to law enforcement officecting in the lawful performance of their dutigs
investigating criminal activity or for the purposé an employment application as an employee ofva daforcement
agency, it shall be unlawful for any person havimgacquiring access to an expunged court or poécerd to open or
review it or to disclose to another person anyrmition from it without an order from the Court whiordered the record
expunged. In addition to such other lawful purgoas may be prescribed by statute or otherwisajrai justice agencies
shall have access to records of expunged ProbdBiefise Adjudication of Delinquency, arbitrationdapast participation
in the First Offenders Controlled Substance DivarsProgram or a court-supervised drug diversiorgianm for the
purpose of determining whether a person is eligibiea Probation Before Judgment, or Probation Befadjudication of
Delinquency as set forth in 81009A of this titleda§®218 of Title 11, or for participation in ther$tiOffenders Controlled
Substance Diversion Program, as set forth in §43f6Hitle 16, or for participation in a court-supesed drug diversion
program.

(b) Where disclosure to law enforcement officerpésmitted by subsection (a) of this section, sdistclosure
shall apply for the purpose of investigating patae criminal activity in which the person, whosecords have been
expunged, is considered a suspect and the crimmg bevestigated is a felony, or pursuant to an stigation of an
employment application as an employee of a law+eefoent agency.

(c) Nothing contained in this section shall requite destruction of photographs or fingerprintsetakin
connection with any felony arrest and which arézatil solely by law-enforcement officers in the falyperformance of
their duties in investigating criminal activity.

(d) Nothing herein shall require the destructiorcofirt records or records of the Department ofideisHowever,
all such records, including docket books, relatmg charge which has been the subject of an exgmneqt order shall be

handled and stored so as to ensure that they ampeo to public inspection or disclosure.
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(e) Any person who violates subsection (a) of saistion shall be guilty of a class B misdemeanor.

() For a period of 3 years following the date fBeurt grants a petition for expungement, the SBateeau of
Identification shall make available to criminal fiee agencies such electronic records as will enaiminal justice
agencies to determine whether a child or person séeks to participate in Arbitration, a court superd diversion
program, or Probation Before Adjudication of Deliacy, or Probation Before Judgement, has doneekweéband had
their record expunged.

81020. Notification.to Federal Government.

Upon the granting by the Court for an order for éx@ungement of records in accordance with §81 @3 of
this subchapter, a copy of such order shall bedailed to the federal Department of Justice.”.

Section 3. This Act shall become effective on Janta2012.

SYNOPSIS

This bill deals with the expungement of juvenilearls of arrest and adjudications of delinquency aould
become effective on January 1, 2012. Section @15 out the procedure for filing an expungemetitipe and Section
1016 defines terms used in this subpart.

Section 1017 sets out situations where the FanolyrOmust grant an expungement petition: (1) Whepavenile
was charged with a misdemeanor and the chargesdisméssed or not prosecuted or the child was #eguand the child
has no prior or subsequent adjudications/convistiand no charges pending; (2) Where juvenile cliavg¢h felony
offense that was resolved via dismissal, non-prgs@t, or acquittal and the child has no prior atbsequent
adjudications/convictions and more than one yearfgassed since the case was resolved; (3) Whejevitigile has one
adjudication of delinquency for any offense othear a violent felony or a sex offense, and theddhéis no subsequent or
prior adjudications/convictions, and three yeargehpassed since the adjudication was entered. Attbeney General’s
office will not be notified of any petitions undgris section.

Section 1018 gives the court discretion to gramuegement in some cases if the Court finds thatdminued
existence and dissemination of information aboetjtivenile charges and/or adjudication would workanifest injustice.
The Attorney General’'s Office is notified of thgsetitions and made a party to the case and haspiartunity to oppose
the petition and/or appeal the Family Court’s decis The circumstances when a petition for disoretry expungement
may be presented are as follows: (1) Child is obéingith felony offense and the case is terminatefavor of the child,
provided the child has no prior or subsequent adans/convictions and less than one year haseplasince the case
was resolved; (2) Child has a single adjudicatibdealinquency for a misdemeanor sex offense, norpi subsequent
adjudications/convictions, and at least three yhax® passed since the adjudication of delinquerasyentered; (3) Child
has 2 adjudications of delinquency for misdemeanffanse, no prior or subsequent record and at feastyears have
passed since the second adjudication was enteieghiily Court; (4) petitioner has one adjudicatafrdelinquency for a
violent felony or sex offense (except rapeat 2 degree, robberysidegree or burglary*idegree), no other record and
more than five years have passed since the adjiahiaaf delinquency was entered.

Section 1019 provides that expunged records masnéee available to law enforcement investigatingnioral
activity or where a person has applied for a jotam enforcement or to determine if a person igilelé to participate in a
First Offenders, Probation Before Judgment, or oteurt diversion program. It is otherwise unlalmo disclose the
existence of an expunged record.

Section 1020 provides for notice to the federalegomnent of any expungement granted under the farggo
procedures.
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