September 7, 2018

Melody Braswell

Department Clearance Officer
United States Department of Justice
145 N St. NE, 3E.405B

Washington, DC 20530

Dear Ms. Braswell,

The undersigned organizations oppose a proposed request by the Bureau of Justice
Statistics (BJS) for information from state agencies about inmates’ citizenship and
country of birth. The proposal appears in a Federal Register Notice of a Proposed
Information Collection for the National Corrections Reporting Program (NCRP), OMB
Docket No. 1121-0065, published on July 9, 2018 at 83 FR 31778.

Data collection for federal statistical programs must serve necessary government
purposes and follow the strongest scientific standards. The proposed questions
violate these rules because the data:

1 Are already available elsewhere.
1 Would serve no necessary purpose.
1 Are likely to be inaccurate.

Ultimately, if the BJS proceeds with this initiative, it runs a serious risk of conflict with
its own standards.

The organizations endorsing these comments are non-profit entities that advocate
the fair and equal treatment of all people, regardless of race, ethnicity, national
origin, immigration status, or any other personal characteristic. Our organizations,
and where applicable our members, regularly use federal statistical data to
understand trends in the economy and social welfare, to identify historically
persistent disparities, and to craft and advocate policies that advance equal justice.
We rely upon government data to be of the highest accuracy and completeness.

1) These Data Are Already Available

Executive Order 13768, signed on January 25, 2017, directed Cabinet officials to
report quarterly on the immigration status of people incarcerated for a criminal
conviction—and in particular, to identify incarcerated noncitizens. The stated
purposes of this Order are to secure public safety, and to provide transparency and
situational awareness. The BJS has proposed these questions about prisoners’
citizenship and countries of birth to carry out this directive.

We strongly disagree that collecting these data will improve public safety. However,
even if the responses helped in this regard, it would be wasteful and unnecessary to
collect them through the NCRP. Several data collections already exist which have
enabled a significant body of analysis.



One is the National Prisoner Statistics (NPS) Program. The NPS receives reports
every year from the state Departments of Correction on the numbers of noncitizens
in their custody. lts data, which go back to 1926, have included the citizenship of
prisoners for nearly 20 years. BJS has long used NPS data to create and publish
reports about inmates’ demographic characteristics and duration in custody. (It also
uses other instruments, such as the Survey of Prison Inmates, Annual Probation
Survey, Annual Parole Survey, and Annual Survey of Jails.) These data include, in
addition to citizenship information, the length of sentences; types of offenses;
prisoners’ gender, age, race, and ethnicity; and the nature of release (unconditional
or under supervision). The information is sufficiently detailed to enable sophisticated
analysis for policymaking that may rely on, for example, changes in the percentage of
noncitizen inmates over time, and variations among states and custodial
arrangements.

Another is the American Community Survey (ACS). It collects up-to-date, detailed
information about incarcerated people and their personal characteristics, including
citizenship and national origin. The Census Bureau conducts the ACS on a rolling
basis, and draws information about prison populations from surveys completed by
facility administrators as well as interviews conducted annually with randomly-
chosen inmates. The ACS has a larger sample size than many other publicly- or
privately-fielded surveys, in part because response is mandatory and while not every
facility submits ACS data every year, the ACS has a higher response rate. Hence ACS
data are considered among the most accurate about Americans’ demographic, social,
and economic characteristics. Researchers have used ACS data from incarceration
sites to study prisoners’ educational attainment, recidivism, citizenship, and other
issues, and have lauded its unique suitability for those purposes. For example,
analysts have noted that its “large sample size allows for analyses of subgroups
within prison population,” and that the “inclusion of household and group quarters
populations in the same survey enables comparisons” between incarcerated and
non-incarcerated people.t

The NPS, ACS, and other Census Bureau surveys provide thorough, detailed
information about prisoners’ citizenship, yet they do not exhaust the universe of data
sources. Information is also available from the State Criminal Alien Assistance
Program (SCAAP) reimbursement requests, FBI arrest histories, and records of
convictions from state court systems.

For example, the SCAAP provides partial repayment from the federal government to
states for the cost of incarcerating certain noncitizens. To get these funds, almost all
the states have participated in this program, and they submit detailed information
every year about known and suspected noncitizens in their custody to the
Department of Justice (DOJ). The DOJ in turn secures DHS confirmation of the
status of the listed individuals so it can approve reimbursements only for
incarcerated noncitizens who meet statutory criteria. As a result, for participating

1 Stephanie Ewert and Tara Wildhagen, Educational Characteristics of Prisoners: Data from the ACS,
April 2011, available at https://www.census.gov/library/working-papers/2011/demo/SEHSD-WP2011-
08.html.
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states, DOJ already possesses annually updated, individual, detailed records of the
citizenship status, country of origin, and other personal characteristics of most, or all,
suspected and confirmed noncitizens in criminal custody.

In sum, BJS should avoid duplication of effort and strike the proposed questions
about prisoners’ citizenship and country of origin.

2) The Proposed Data Collection Will Not Serve the Purpose of Improving Public
Safety

The citizenship status of an accused offender is irrelevant to the determination of
guilt of virtually all state and local crimes. An innocent act does not become a
burglary, for instance, solely because a noncitizen commits it. Hence this data
collection concerning people serving sentences for state and local crimes would not
improve the administration of justice or public safety. Executive Order 13768 and the
proposed gathering of inmate citizenship information seem motivated by an interest
in falsely portraying noncitizens as disproportionately dangerous, and in seeking
justification for actions that may discriminate on the basis of national origin,
potentially in violation of the Civil Rights Act of 1964.

In fact, the data have repeatedly proved that noncitizens are underrepresented
among those incarcerated for non-immigration-related crimes. Of the immigration
status-related crimes noncitizens do commit, most are not violent, and most can only
be prosecuted and punished by federal authorities. Convictions of illegal entry and
re-entry into the country are by far the most common. Others involve unauthorized
transactions? or false claims of US citizenship?, principally committed to gain work or
admission into the country.

Noncitizens are more law-abiding than U.S. citizens, and the evidence is sustained,
overwhelming, and beyond dispute. Recent studies have reached this conclusion by
looking to data about arrestees’ and convicts’ citizenship, self-reports about criminal
behavior (with independent confirmations of reliability), and sophisticated
comparisons of the density of noncitizen populations in various jurisdictions with
noncitizens’ and U.S. citizens’ arrest and conviction rates in the same jurisdictions
over time.* For example, a 2015 paper by Drs. Walter Ewing, Daniel Martinez, and
Ruben Rumbaut concluded that “innumerable studies have confirmed two simple yet

2 Although states’ and localities’ attempts to criminalize actions including seeking work without
authorization as an immigrant and failing to carry immigration documents at all times have largely been
invalidated by federal courts, federal law does punish, for example, the forgery or false use of a visa or
other immigration document, 18 U.S.C. § 1546.

3 Making a false claim to U.S. citizenship for any purpose is a federal crime, 18 U.S.C. § 911, and states and
localities may also punish such false claims made to, for example, register to vote, e.g. California
Elections Code & 18100(a).

4 E.g., Nazgol Ghandnoosh, Ph.D., and Josh Rovner, The Sentencing Project, Immigration and Public
Safety, March 16, 2017, available at https://www.sentencingproject.org/publications/immigration-public-
safety/ (finding that “foreign-born residents of the United States commit crime less often than native-
born citizens”); Daniel P. Mears, Immigration and Crime: What’s the Connection?, 14 Federal Sentencing
Reporter 284 (2002) (finding no material at all in any published academic literature on the criminal
activity of the foreign-born that contradicted the conclusion that foreign-born residents commit fewer
crimes than native-born residents).
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powerful truths about the relationship between immigration and crime: immigrants
are less likely to commit serious crimes or be behind bars than the native-born, and
high rates of immigration are associated with lower rates of violent crime and
property crime. This holds true for both legal immigrants and the unauthorized,
regardless of their country of origin or level of education.”

Immigrants are not just more law-abiding, but much more so. Analysis of Census
data stretching back to 1980 has shown that incarceration rates for foreign-born
residents have consistently been one-half to one-fifth those of native-born citizens.®
Strikingly, analysis of the incarcerated population in California—home to more than
24 percent of all foreign-born residents in the country—found that “U.S.-born men
have an institutionalization rate that is 10 times higher than that of foreign-born
men,” and that when researchers compared populations of similar age and
educational attainment, the disparity between incarceration rates grew even larger.”
The authors concluded compellingly, “From a perspective of public safety, then,
there would be little reason to limit immigration, to try to increase the education
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