An estimated 250,000 children and youth under the age of 18 are transferred to adult courts every
year, many of whom are punished in adult prisons or probation systems.1 Many of these youth are sent
to adult courts through transfer and waiver laws.2 Others arrive there because of statutes that set the
age of original adult court jurisdiction—the youngest age at which youth are automatically sent to
adult court—at 16 or 17.3 Many states send even very young children—sometimes as young as eight
years old—to adult courts.4


Adult court processing and incarceration in adult facilities (both before and after trial) is
harmful to youth and public safety. The adult system lacks a basic understanding of what
middle and high school youth need to become responsible citizens (such as education, ageappropriate treatment, and family support).5 Additionally, young people held in adult facilities
are extremely vulnerable to rape and sexual assault and have much higher rates of suicide.6
These failings have a direct impact on public safety, as research shows that adult system
processing and incarceration actually increase recidivism among teens.7



Adult sanctions for youth also do not account for fundamental differences in culpability.
Several recent U.S. Supreme Court decisions have cited these differences between youth and
adults as necessary considerations when it comes to imposing extreme adult sentences and
evaluating police custody.8 These decisions rely on both scientific evidence related to the
psychology and development of children and youth, as well as a more general understanding
that children possess a broad capacity for rehabilitation and positive change.



The negative impacts of “adultification” of youth in the justice system are substantial and
often life-long, affecting individual youth, their families, and communities.9 Youth with adult
criminal records will likely have difficulty finding employment and may suffer from other
collateral consequences such as restrictions on voting rights, access to higher education,
joining the military, or living in public housing. Further, as in other areas and stages of the
justice system, transfer to the adult system disproportionately impacts youth of color.10
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Based on the fact that public safety and youth rehabilitation are best served through the
juvenile justice system, the cases of all youth who are under age 18 at the time of the
alleged offense should be processed in juvenile court, regardless of the type of offense.



Rather than automatically sending older youth into the adult system, states should allow
youth who enter the system prior to turning 18 to remain in the juvenile justice system
into their early twenties.11

If states do not adhere to the above model approach to court processing of youth, the National
Juvenile Justice Network urges states to incorporate the following important limitations on trying
youth in adult court.


Treat all youth under age 18 as juveniles. States should reform laws that automatically
treat all youth aged 16 or 17 as “adults” for criminal law purposes, setting 18 as the age at
which adult court jurisdiction begins.



Consider age as a mitigating factor at all times. At all stages of potential or actual transfer
to the adult system—e.g., grand jury indictment, judicial review, jury selection and
instruction, court processing and handling, sentencing, etc.—relevant mitigating factors
should be considered. Such factors include, but are not limited to, the age, developmental
maturity, physical condition/maturity, mental health (including history of trauma), school
record/educational background, and competency of the youth, as well as whether the
youth presents a true threat to public safety, as identified through the use of a validated,
objective risk assessment instrument.



Assess any disparate impact of transfer. Courts should engage in regular racial impact
assessments of transfer decisions in order to reduce and eliminate racial and ethnic
disparities in the numbers of youth transferred to adult court.



Advocate for revision of the JJDPA. The provisions and protections of the Juvenile
Justice Delinquency and Prevention Act (JJDPA) should apply to all youth under age 18,
regardless of whether their cases are processed in juvenile or adult court.



Gather and analyze data. States should implement systems to collect, evaluate, and make
public thorough non-identifying statistical data on youth who are charged, tried or
sentenced as adults and/or held in adult facilities. Data should include the age, race,
ethnicity, and gender of youth; crimes committed/allegedly committed by youth;
sentences received; and recidivism rates/outcomes.
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Mechanisms for Transfer


All juvenile cases should begin with a presumption against transfer to the adult
system.



States should eliminate prosecutors’ ability to directly file a youth’s case in adult
court.



States should eliminate statutory direct file, through which youth are automatically
sent to adult court based on the alleged offense or other statutory parameters.



States should eliminate “once an adult, always an adult” laws, through which all
youth who have previously been tried or convicted as adults are automatically
prosecuted as adults in the future.
o All cases involving potential transfer to adult court should be subject to
judicial review in juvenile court.
o All youth whose cases are sent to adult court should have the opportunity to
petition or appeal for a return to juvenile court. When reviewing such
petitions, judges should consider all relevant mitigating factors, including,
but not limited to, the age, developmental maturity, physical
condition/maturity, mental health (including history of trauma), school
record/educational background, and competency of the youth.

Sentencing


States must end the use of life without parole and other extreme or “virtual life”
sentences for crimes committed by youth under age 18.12



Youth convicted as adults should have the right to individualized sentencing hearings
at which their age and other mitigating factors are considered.



The sentences of all youth convicted as adults should be subject to regular, periodic,
and meaningful review in order to assess whether the youth has been rehabilitated
and can safely return to his or her community. Youth should have a right to counsel
at all sentencing review hearings.

Holding Youth with Adults


No youth under the age of 18—even those charged as adults—should be held in any
adult facility prior to conviction. The JJDPA should be revised to mandate that states
hold youth who are transferred into the adult system in juvenile detention facilities—
rather than adult jails—prior to conviction.



States must comply with the requirements of the Prison Rape Elimination Act
(PREA), which mandates that states house youth under 18 separately from adults.
States should not use isolation, solitary confinement, or protective custody as the
primary means of housing youth separately from adults.

1319 F St. NW, Suite 402 • Washington, DC 20004 • 202-467-0864 • info@njjn.org • www.njjn.org

National Juvenile Justice Network | 4



States should advocate that the JJDPA be revised to allow jurisdictions the flexibility
to confine youth convicted as adults in juvenile facilities when appropriate.



Youth who are held in adult facilities must be provided with developmentallyappropriate programming and services, including education, special education
services, mental health services, substance abuse treatment, regular access to family
members, and job training.



Campaign for Youth Justice – www.campaignforyouthjustice.org



Campaign for the Fair Sentencing of Youth – www.fairsentencingofyouth.org
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